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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Commodity Credit Corporation

7 CFR Part 1436

RIN 0560-AG00

Farm Storage Facility Loan Program

AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Final rule.

SUMMARY: This rule finalizes an interim
rule implementing the Commodity
Credit Corporation’s (CCC) Farm Storage
Facility Loan Program (FSFLP). The
program provides financing for
producers to build or upgrade farm
storage and handling facilities. On the
basis of the comments and suggestions
received, CCC is making several changes
to the program provisions in the interim
rule and is adding other provisions.
DATES: This rule is effective January 18,
2001.

ADDRESSES: Copies of the regulation are
available from Price Support Division,
Farm Service Agency, 1400
Independence Avenue, SW., STOP
0512, Washington., DC 20250-0512.
FOR FURTHER INFORMATION CONTACT:
Chris Kyer, (202) 720-7935 or e-mail
chris_kyer@wdc.fsa.usda.gov.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This rule is issued in conformance
with Executive Order 12866 and has
been determined to be economically
significant and has been reviewed by
the Office of Management and Budget.
The Cost/Benefit Assessment is
summarized below.

Regulatory Flexibility Act

It has been determined that the
Regulatory Flexibility Act is not
applicable to this rule because the Farm
Service Agency is not required by 5

U.S.C. 553 or any other provision of law
to publish a notice of proposed
rulemaking with respect to the subject
matter of this rule.

Small Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA) (Chapter
8 of the Administrative Procedures Act)

The SBREFA generally requires that
major rules be submitted to Congress for
a 60-day review period before they may
be made effective. This rule is
considered major. However, section 808
of SBREFA (5 U.S.C. 808) provides that
if good cause exists and public notice is
impracticable, unnecessary, or contrary
to the public purpose, a rule may be
made effective immediately. CCC finds
that because this rule affects the
incomes of a large number of
agricultural producers that it would be
contrary to the public interest to delay
this rule. Therefore, this rule is issued
as final, effective immediately.

Environmental Evaluation

It has been determined by an
environmental evaluation that this
program, as a whole, will have no
significant impact on the quality of the
human environment. Therefore, neither
an environmental assessment nor an
environmental impact statement for the
program is needed. However, because it
is possible that individual projects may
have limited impacts on the local
environment, environmental
evaluations for each project will be
conducted to determine the need for
environmental assessment and/or
mitigation.

Executive Order 12988

This rule has been reviewed in
accordance with Executive Order 12988.
The provisions of this rule preempt
State laws to the extent such laws are
inconsistent with the provisions of this
rule. Before any legal action may be
brought regarding this rule, the
administrative appeal provisions set
forth at 7 CFR part 780 must be
exhausted.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372,
which require intergovernmental
consultation with State and local
officials. See the notice related to 7 CFR
part 3014, subpart V, published at 48 FR
29115 (June 24, 1983).

The Unfunded Mandates Reform Act of
1995

This rule contains no Federal
mandates under the regulatory
provisions of Title II of the Unfunded
Mandates Reform Act of 1995 (UMRA)
for State, local, and tribal governments
or the private sector. Thus, this rule is
not subject to the requirements of
sections 202 and 205 of the UMRA.

Paperwork Reduction Act of 1995

A notice with request for comments
on the information collection was part
of the interim rule. An emergency
information collection package has been
approved by OMB and assigned OMB
control number 0560-204. No
comments were received from the
public during the 60-day comment
period regarding the information
collection. A regular information
collection package will be submitted to
OMB.

Executive Order 12612

It has been determined that this rule
does not have sufficient Federalism
implications to warrant the preparation
of a Federalism Assessment. The
provisions contained in this rule will
not have a substantial direct effect on
States or their political subdivisions, or
on the distribution of power and
responsibilities among the various
levels of government.

Cost-Benefit Assessment Summary

U.S. grain storage capacity steadily
declined from 1987 to 1997. Storage
capacity has increased modestly since
its low in 1997, but not sufficiently to
keep pace with growing production.
Despite persistent harvest-time storage
capacity shortfalls and the advantages of
on-farm storage for producers, low
commodity prices and reduced farm
income will limit the ability of
producers to significantly expand their
on-farm storage. The FSFLP will
encourage the construction of grain
storage capacity in deficit areas and
help farmers adapt to identity-preserved
storage and handling requirements for
genetically enhanced production. The
program will also assist dairy and
livestock feeders who need new or
additional silage or green-chop storage.
For these producers, additional storage
capacity increases their ability to
manage feed inventories and control
feed costs. One direct benefit to
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producers from the program will be
reduced financing costs on facility
construction. Interest savings for a grain
farmer on the construction of a 15,000-
bushel grain bin could total as much as
$5,417 under the program when
compared with financing through some
commercial banks. Interest savings for a
dairy or livestock feeder could be as
much as $6,139 on a 2,000-ton bunker-
type silage storage facility. Grain
producers would also benefit from the
potential for higher market returns on
their crops because on-farm storage
capacity creates pricing and hedging
opportunities that can significantly
increase marketing returns. The program
is expected to expand on-farm grain
storage by 746 million bushels and on-
farm silage storage by 4.75 million tons
over the next 5 years.

Background

The interim rule published in the
Federal Register on May 11, 2000 (65
FR 30345) set out regulations to allow
for loans to be made to assist producers
in providing storage for certain
agricultural commodities. The back
ground provisions of that rule
described, in addition, the statutory
underpinnings of the program, those
being provisions of the Commodity
Credit Corporation Charter Act. One of
those provisions is 15 U.S.C. 714c(b)
(section 5(b) of that Act), which
authorizes CCC to use its general powers
to make available material and facilities
required in connection with the
production and marketing of
agricultural commodities. Another is 15
U.S.C. 714b(h) (section 4(h) of the Act),
which was incorrectly identified as
section “4(f)” in the interim rule. The
latter provides that the Corporation may
make loans to grain producers needing
storage facilities.

Comments regarding the provisions of
the program were accepted until June
12, 2000. Comments were received from
272 entities or persons: 40 agricultural
associations, six banks, one
Commissioner of Agriculture, 19 FSA
county committee members, 109 private
agricultural companies or corporations
representing storage structure
manufacturers, distributors and
construction contractors, one United
States Senator, five grain storage
elevator companies or cooperatives, 57
farmers, and 34 FSA State committee
members or representatives.

Most of the comments addressed
particular provisions in the interim rule.
These are discussed below on a section-
by-section basis, along with the changes
that have been made to the interim rule.
Changes to each section based on the
experience of operating the program

under the interim rule are also
discussed on a section-by-section basis.

Background section of the interim rule

There were 63 comments regarding
the background section of the interim
rule. Within the background section of
the interim rule it was stated that
section 5(b) of the CCC Charter Act gives
CCC broad authority to make available
materials and facilities required in
connection with the production and
marketing of agricultural commodities.
Thus, it was stated that CCC would
explore making available facility loans
for the storage of commodities harvested
as other than grain such as silage,
alternative types of storage
arrangements such as “‘condominium
storage”, or storage facilities for other
agricultural products.

There were 15 comments from
elevators, agricultural associations, and
cooperatives supporting a program to
finance condominium-type storage
arrangements. There were two
respondents who did not favor such a
program for on-farm type condominium
storage because in their States, Ohio and
Iowa, on-farm condominium storage
would be subject to licensing
requirements for public warehouses.
Another respondent was against off-
farm condominium storage because, in
their opinion, on-farm storage works
better for segregation of speciality crops.

Condominium-type grain storage is
generally viewed as commercial off-farm
storage offered by private companies or
cooperatives where farmers can lease or
purchase a set amount of shared storage
space for a period of time. Farmers pay
a set time purchase or lease fee for the
storage and may subsequently pay an
annual fee to cover the costs associated
with the maintenance of the structure
and grain maintenance and handling. In
some cases, the condominium storage
on a per-bushel basis may be less than
the cost of constructing and owning on-
farm grain storage structures. During
years when the owner of the
condominium storage may not use the
entire quantity that is allocated to him,
the storage owner may sublease or sell
the space to another producer. This
arrangement can result in giving
condominium storage a value, which
may be used by lenders as collateral to
secure loans on condominium storage
agreements. Condominium storage may
allow the producer to market grain
without further transportation or
handling costs, and relief from the costs
of owning and maintaining on-farm
storage. Also a respondent pointed out
that condominium storage loans if made
to cooperatives could allow for a
lessening of the administrative burden

of operating the program by allowing
the storage needs of multiple producers
to be dealt with in one large loan rather
than in many small loans.

The primary disadvantage of
condominium storage expressed by
some farmers is the waiting time to
deliver their grain to the elevator when
they should be in the field harvesting
grain because the condition of the crop
and ideal harvesting conditions are
always time sensitive. On-farm storage
provides that flexibility. Also, farmers
indicate that once grain is delivered to
the elevator, they may lose marketing
flexibility because to sell grain that is in
elevator storage they may be required to
pay additional handling fees. Despite
the comments received supporting a
loan program for condominium storage,
the respondents provided little
information as to how FSA should
operate such a program. Inasmuch as
the primary focus of the program was
on-farm storage and helping producers
cope with their restricted storage
capacity, condominium storage might
not mitigate the storage problem and
might ultimately only benefit
commercial facilities who already have
alternate financing at their disposal.
Because a program including
condominium storage would differ
considerably from the on-farm storage
program, at issue are program
provisions such as the term of the loan;
loan security requirements; who should
be the borrower, (the elevator or
individual farmers); eligible types of
storage structures and handling
equipment; applicant eligibility
requirements; the maximum loan
amount; environmental law compliance
for large commercial storage structures;
and loan servicing provisions such as
loan assumptions, foreclosure
procedures, loan deferments and
extensions. CCC has not prepared a cost
benefit assessment regarding off-farm
condominium storage and must do so to
consider implementing such a program.
Also, it should be pointed out that
farmers wishing to receive loans for
shared, on-farm storage may do so under
the present program as long as they
otherwise meet all of the eligibility and
security requirements. Accordingly, for
these reasons, CCC will not implement
loans for condominium type storage at
this time.

There were nine comments regarding
the timeliness of the program
announcement. Generally, the
announcement of the program on May
11 was regarded as being too late to
allow producers to apply, obtain
approval, and to finish construction in
time to store crops that will be
harvested for the 2000 crop year. To
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assist producers who took purchase
actions based on the announcement of
the program in the press on February 2,
2000, CCC provided that producers who
made purchase decisions between
February 2 and May 30, 2000, could
apply and be approved for loans, if all
other eligibility requirements were met.
Furthermore, citing a critical need for
storage in 19 States and recognizing the
need to implement the program as soon
as possible, CCC implemented the
program under the interim rule effective
on May 11, 2000. Additional relief in
this regard would not be consistent with
the nature of this program, which is
designed to provide incentives rather
than to make payments for past actions.

There were eight comments regarding
the need for a program to finance the
construction of storage for other
agricultural products such as dry peas,
lentils, peaches, cherries, pears, berries,
vegetables, apples (including necessary
cold storage equipment and cold storage
supplies such as nitrogen), cotton seed,
dry beans, straw, nuts, peanuts, rye,
wood, wool, seed potatoes, grass seed,
rice straw, livestock feed such as
processed feed, cake, purchased feed,
millet, and sugar. There were 16
comments supporting loans for
structures to store dry hay. While CCC
recognizes the support for such a
program, CCC will not implement a
program because of the lack of any
USDA study indicating a critical need
for a program to finance such storage for
these commodities.

There were 130 comments regarding
the provision to restrict the program to
specified facility loan commodities
harvested as whole grain as set out, and
specified, in the interim rule. Under that
rule, eligible facility loan commodities
were limited to wheat, rice, soybeans,
sunflower seed, canola, rapeseed,
safflower, flaxseed, mustard seed,
crambe, other oilseeds as determined
and announced by CCC, corn, grain
sorghum, oats, or barley harvested as
whole grain. These commodities are the
same commodities on which farmers
can obtain CCC marketing assistance
loans and loan deficiency payments.
Generally, the respondents favored the
financing of structures to store corn
silage and other facility loan
commodities that are commonly
harvested as other than whole grain
citing that dairy farmers are expanding
their herds and need more upright silos
for grains and forage to feed their
animals, many farmers have been using
temporary storage, and that it is more
economical to store high moisture
ground ear corn, high moisture shell
corn, or corn silage to save on the cost
of fuels for drying. Also, comments were

received concerning the provisions in
the interim rule that limited financing to
certain kinds of facilities—certain cribs
or bins designed for whole grain storage,
certain upright silo-type structures
designed for whole grain storage and
flat-type storage structures for which the
primary use is to store whole grain
commodities. Some respondents favored
extending financing also to other
structures such as upright silos and
bunker-type storage structures that are
horizontal and generally constructed of
concrete. Bunker-type silos are generally
easier and cheaper to construct than
upright silos because they are usually
constructed from precast reinforced
concrete panels and may have more
recovery value than poured cement
structures.

The interim rule specifically sought
comments on extending the program
beyond whole grain storage. Given
CCC’s broad authority, under the CCC
Charter Act, to make available materials
and facilities in the production and
marketing of “agricultural
commodities” and the overwhelming
sense of the comments received, it has
been determined that CCC will extend
the program beyond facilities designed
only for whole grain storage.
Accordingly, eligible “facility loan
commodities” (that is, the kind of
commodities for which the building of
a storage facility can be allowed under
the rule) will be extended to also
include corn, grain sorghum, wheat,
oats or barley that is harvested for non-
whole-grain use. Accordingly, the rule
will also be amended to specifically
provide for financing structures that are
designed for that purpose. Other
commodities will not at this time be
folded into the program definition of
“facility loan commodities” so as to
expand the program further. Such an
expansion would at a minimum involve
a large-scale increase in the complexity
of the program given that many
commodities can have special needs
such as refrigeration. Thus, the
administrative difficulties of the
program would increase dramatically.
Moreover, and more importantly, the
storage crisis mentioned in the interim
rule was a crisis in the storage of grain
(and certain related) crops and an
expansion of the program beyond those
would disperse the effect of the program
unless there was to be a much greater
commitment of funds to the program. At
this time, there does not appear to be a
justification for that kind of additional
expenditure. On the other hand, the
limited expansion, for silage, will allow
farmers who grow the covered crops to
have the flexibility of addressing their

storage needs for all harvesting of their
crop. This modest expansion should be
workable, which, accordingly, closes the
circle of storage needs for certain
producers, does so without undue
difficulty and should allow program
expense to remain within reasonable
bounds. Also, to the extent that silage
facilities are available, such availability
could remove the pressure that might
otherwise exist in particular cases to
make use of the storage available for
whole grain harvesting of the same crop.
In that sense, the expansion of eligibility
will also tend to further the goals of the
original interim rule. Further, this
limitation of the program is also in
accord with the special emphasis given
in the Charter Act on grain crops as
evidenced by Section 4(h) of that Act.
Also for the sake of cohesiveness, the
provisions in the rule dealing with
eligible structures have also been
amended to allow for bunker-silo type
structures, in accord with the
comments. Still further, certain
clarifying changes have been made in
the rules as regards pre-owned and
manufactured structures.

There were six comments from banks
regarding the need to implement a
guaranteed farm storage facility loan
program with an interest rate buy-down
provision in addition to the direct loan
program. Respondents cited the
advantages of a guaranteed loan
program such as easing the program
administrative burden on already
overburdened FSA employees, better
use of taxpayer dollars, assisting more
producers, and the level of good
experience with banks that already
participate in FSA’s guaranteed loan
program for FSA ownership and farm
operating loans. While CCC recognizes
the support for such a program, none of
the respondents provided any
information as to how CCC should
operate such a program and an interest
rate buy-down provision could prove to
be very costly compared to the current
program. Accordingly, CCC will not
implement a guaranteed loan program at
this time.

Section 1436.3 of the Interim Rule

There were no comments on this
section, but the reference to a consent,
disclaimer and subordination agreement
was deleted and the definition of a
severance agreement, and a
subordination agreement were added to
further clarify definitions. A definition
of unsatisfactory credit history was
added to provide guidance on eligibility
determinations to approving county
committees. The term ‘“‘tribal venture”
was added to the definition of a person
to clarify that such ventures are eligible
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for the program. Finally, a definition of
the calculation for computing the
storage need requirement was added to
provide further clarification.

Section 1436.4 of the Interim Rule

In order to clarify what actions
applicants may take before a loan can be
approved, section 1436.4(b) was
amended by identifying the actual
actions producers may take.
Furthermore, the provision allowing
producers who took actions between
February 2, 2000 and May 30, 2000 to
be considered for loans was removed
because those producers should have
been accommodated during the time the
program was operated under the interim
rule. That provision is, thus, no longer
needed but its removal will not affect
prior loans.

Section 1436.5 of the Interim Rule

There were five comments regarding
the provision in section 1436.5(a)(5) that
requires an eligible borrower to provide
proof of crop insurance. Generally, the
respondents, three farmers, one FSA
State Executive Director, and the
American Farm Bureau Federation,
questioned the value of crop insurance
in furthering an applicant’s repayment
ability when crop losses occur, the
additional cost an applicant may incur
just to obtain a farm storage facility loan
and the subsequent costs to maintain
the insurance during the term of the
loan. CCC will not change the
requirement except that, based on the
comments, we will not require
insurance on crops that are determined
to be economically insignificant by CCC.
A definition for a crop of economic
significance was added to the
definitions section 1436.3 and the
provision was clarified in 1436.5(a)(5).

There was one comment regarding the
requirement for applicant compliance
with the Debt Collection Improvement
Act of 1996. Because this is a statutory
requirement, CCC cannot change the
requirement. Section 1436.5(a)(2) was
amended, however, to further clarify the
provision dealing with compliance with
the Debt Collection Improvement Act.

There were several comments
regarding section 1436.5(a)(4), which
requires that in order for an applicant to
be eligible for a loan, the applicant must
demonstrate a need for an increase in
storage capacity. This does not allow
farmers with adequate existing capacity
to be eligible for a loan to add or replace
handling and drying equipment or to
upgrade existing storage space. Based on
this comment, and because CCC
encourages the proper handling and
maintenance of stored commodities,
section 1436.5(a)(4) and section

1436.6(b)(1) have been amended to
allow loans for handling and drying
equipment, and for loans to upgrade
existing storage capacity without
increasing storage capacity. We also
amended section 1436.5(a)(1) to make
reference to the definition of satisfactory
credit history and to make reference to
a current financial statement. Finally,
section 1436.5(a)(10) was added to
require that borrowers may not have
been convicted under Federal or State
law of certain controlled substance
violations in order to conform to the
rule according to 7 CFR Part 718.

Section 1436.6 of the Interim Rule

A comment from the Pennsylvania
FSA State committee questioned the
definition of commercial purpose.
Commercial purpose is defined as the
storage and handling of grain, whether
paid or unpaid, for persons other than
the applicant. According to the
respondent and other State offices, this
definition hinders family operations
where family members store their
commodities together. Recognizing this
problem, CCC amended the definition of
a commercial operation in section
1436.3 to exempt immediate family
members from this requirement.

Two respondents questioned the
requirement that the program only
allows loans to be made on new storage
structures. One stated that pre-owned
equipment should be considered to be
eligible if CCC’s interest is protected.
Another suggested that 1436.6(a)(2) be
changed to “new oxygen limiting or
used oxygen limiting storage built to
original manufacturer’s design
specifications using original
manufacturer’s rebuild kits, and other
upright silo type structures, designed for
whole grain storage and having a useful
life of at least 10 years.” Based on this
comment, as indicated, CCC amended
section 1436.6 to allow for loans on
remanufactured structures, built to
original manufacturer’s design
specifications using original
manufacturer’s rebuild kits. Section
1436.6(b)(2) was amended to clarify that
CCC may require safety equipment
meeting OSHA standards. Section
1436.6(e) was added to provide that new
storage and handling components of
purchased pre-owned structures may be
eligible for loan.

Section 1436.7 of the Interim Rule

There were several comments
regarding the term of the loan, which is
7 years. It was suggested that the term
be flexible at 7, 10, or 15 years
depending on repayment ability. CCC
will not change the term of the loan
because at 7 years the term is longer

than most commercial banks will offer
and should be of sufficient length to
allow the program goals to be met
without jeopardizing repayment because
of changed circumstances.

Section 1436.8 of the Interim Rule

There were 25 comments regarding
this section, which provides for security
for loans. Respondents generally cited a
concern with the requirement in section
1436.8(b) that a lien on the real estate
on which the farm storage facility is
located will be required on all loans in
the form of a real estate mortgage, deed
of trust, or other security instrument
approved by the CCC. Respondents were
concerned that the requirement for what
could be considered to be small loans
was excessive and would create an
unnecessary burden on loan applicants.
CCC has responded to this concern by
generally dropping the real estate lien
requirement for loans with a principal
amount less than $50,000. It was also
recommended that all facility loans be
cross collateralized when the facility is
constructed on real estate where there is
a direct FSA farm loan program
mortgage in existence. Accordingly,
section 1436.8(b) was amended to
provide that a real estate lien will not
be required for loans of $50,000 or less
unless CCC determines through analysis
of the applicant’s financial condition
that additional security in the form of a
lien on real estate is necessary to protect
CCC’s interest in the collateral. Also,
section 1436.8(b) has been clarified to
provide that for loans exceeding
$50,000, a junior lien position on the
entire real estate parcel underlying the
storage facility may be acceptable as
long as CCC’s security interest is
sufficiently protected. Also section
1436.8(b) was amended to define when
a loan is considered to be adequately
secured and to specify that a title
opinion or title insurance is required for
loans exceeding $50,000. Section
1436.8(g) was amended to clarify fees
that shall be paid by CCC or the
applicant in connection with
completing the loan transaction.

Section 1436.9 of the Interim Rule

There were 12 comments regarding
this section, which explains how the
amount of the loan is determined.
Generally, the respondents cited a
concern with the maximum amount of
the loan, which is $100,000 per loan
and the maximum aggregate outstanding
loan balance, which is $100,000 per
borrower. Respondents told FSA that
$100,000 is not enough in many cases
to finance the storage structures and
handling equipment needed by some
farmers to adequately store facility loan
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commodities. One respondent stated
that, “Facilities and equipment can cost
$500,000 or greater.” An example of
farm operations that may be adversely
affected by this requirement are large
family-run operations that have formed
family partnerships. The family
conducts business as a general
partnership; however, generally, FSA
recognizes for commodity programs that
each member of the partnership can be
a separate ‘“person” for program
payment purposes so long as certain
conditions are met. For the purposes of
the farm storage facility loan program
under the interim rule, however, CCC
limited the loan at $100,000 to the
partnership since the loan limit was
$100,000 per loan in all cases. As this
limit may adversely impact some
farmers contrary to normal principles
that guide farm programs, section
1436.9 has been amended to change the
maximum loan to $100,000 for each
eligible borrower signing the loan note
and security agreement and remove the
limit of one loan per borrower per fiscal
year. This will also allow more than one
farmer to enter into a joint loan to share
a storage structure with another and to
receive a larger loan than one farmer
acting alone. Section 1436.9 was also
amended to remove the limit of one loan
per borrower per fiscal year because the
loan amount limit of $100,000
accomplishes the same thing as a limit
on the number of loans a borrower may
obtain.

Section 1436.10 of the Interim Rule

There were 13 comments regarding
section 1436.10, which set out the down
payment requirements for the program.
The down payment amount is 25
percent of the total cost of the items
eligible for loan. Respondents think that
25 percent is too high and that the
requirement places undue burden on
loan applicants to provide cash at a time
when grain prices are low and cash flow
problems exist. CCC recognizes this
burden and has changed the
requirement to 15 percent of the cost of
the items eligible for loan. Also, CCC
will allow fees such as attorney fees and
archaeological study fees to be
considered as an eligible net cost item
(items that may be figured into the
calculation of the total amount for
which the loan may be made) and
amended section 1436.9(b) to reflect the
change. Finally, section 1436.10(b) was
amended to clarify that farmers may
obtain a loan for the down payment
amount from another lending source.

Section 1436.11 of the Interim Rule

This section provides generally that
the loan will be disbursed when all

construction is complete, final cost data
has been submitted, and the facility has
been inspected and determined to be
satisfactory by CCC. Four respondents
addressed this portion of the rule and in
one case the respondent suggested that
the monies should be dispersed upon
loan approval. Another suggested that
the monies be dispersed upon delivery
of the materials and a completion of the
labor. Others suggested that the loan
disbursements should always be jointly
payable to both the borrower and the
contractor or supplier, and that, in any
event, CCC should always obtain a
written release of liability from the
contractor or supplier. The rule will
continue allow the checks to be made
payable to the borrower alone in certain
cases as there does appear to be
circumstance in which such payments
could be made in that manner with
sufficient security. However, the rule
has been amended, in accord with the
comments, to specify that in all cases a
written release of liability from the
contractors or suppliers involved will be
required before loan funds are
disbursed. These provisions should
allow sufficient flexibility to handle all
circumstances as might arise. Also, a
provision was added to this section to
specify that loan proceeds cannot be
assigned. This will also reduce program
complexity and allow for certainty in
program administration.

Section 1436.12 of the Interim Rule

There were five comments regarding
the interest rate for loans, which is the
rate in effect on the date the loan is
approved that is equivalent to Treasury
securities of comparable maturity.
Generally, respondents thought that the
interest rate should be the lowest rate in
effect at the time of application,
approval, or disbursement. The rate
allowed by the interim rule appears be
to a fair rate, which will allow the
accomplishment of the program goals
and the terms of the rule, as provided
for in the interim rule, will allow for
certainty in the administration of loans.
In the event that a applicant is
dissatisfied with the rate, the applicant
can withdraw from the program.

Section 1436.13 of the Interim Rule

There were five comments regarding
section 1436.13, which provides
provisions regarding repayment of the
loan. Four comments focused on the
term of the loan while one comment
suggested discontinuance of the
requirement to offset commodity loan or
LDP proceeds towards facility loan
installments before the installment is
due or the borrower is delinquent. CCC
will discontinue that requirement and

amended section 1436.13(d)
accordingly. Section 1436.13(c) was
further amended to set out procedures
that will be used in the event an
installment is not paid.

Section 1436.15 of the Interim Rule

There was one comment regarding
section 1436.15, which provides
maintenance provisions for a program
loan. The respondent suggested
removing the requirement for an annual
check by CCC of the loan collateral
because FSA salary funds do not allow
for “extreme” expenditures. CCC feels
the requirement is reasonable and can
be fulfilled with available resources.

Section 1436.16 of the Interim Rule

There were no comments regarding
this section, but provisions have been
added to this section for foreclosure,
liquidation, and bankruptcy actions to
help insure accomplishment of the goals
of the program.

Section 1436.17 of the Interim Rule

There were two comments regarding
the provision to require compliance
with the National Environmental Policy
Act. The provision requires that an
environmental evaluation be conducted
by CCC for each loan application. In
most cases, this will require a farm visit
to assess the impact of the proposed
storage construction project on the
environment and on historic and
archaeological resources. Respondents
generally indicated that the
environmental assessment goes far
beyond the intent and scope of a
program designed to benefit farmers
hard-pressed for storage capacity and in
need of additional opportunities to
enhance marketing returns.
Respondents also pointed out that the
requirement for compliance with local
land use laws should be adequate for
environmental compliance as well and
that the interim rule states that the
program as a whole will have no
significant impact on the quality of the
human environment. While CCC
recognizes that the environmental
review may delay loan approvals, this
provision should help assure the
maximum overall benefit from the
expenditures to be made in this
important program in conjunction with
other programs, including conservation
programs, operated by the participant.

Section 1436.18
Section 1436.18 was added to provide
appeal provisions.

Additional editorial changes have also
been made.
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List of Subjects in 7 CFR Part 1436

Administrative practice and
procedure, Loan programs—agriculture,
Reporting and recordkeeping
requirements.

Accordingly, for the reasons set forth
in the preamble, 7 CFR part 1436 is
revised to read as follows:

PART 1436—FARM STORAGE
FACILITY LOAN PROGRAM
REGULATIONS

Sec.

1436.1
1436.2
1436.3
1436.4

Applicability

Administration

Definitions

Availability of loans

1436.5 Eligible borrowers

1436.6 Eligible storage or handling
equipment

1436.7 Term of loan

1436.8 Security for loan

1436.9 Loan amount and loan application
approvals

1436.10 Down payment

1436.11 Disbursements and assignments

1436.12 Interest and fees

1436.13 Loan installments, delinquency,
and acceleration of maturity date

1436.14 Taxes

1436.15 Maintenance, liability, insurance,
and inspections

1436.16 Foreclosure, liquidation,
assumptions, sale or conveyance,
bankruptcy

1436.17 Environmental compliance

1436.18 Appeals

Authority: 15 U.S.C. 714 et seq.

PART 1436—FARM STORAGE
FACILITY LOAN PROGRAM
REGULATIONS

§1436.1 Applicability.

The regulations of this part provide
the terms and conditions under which
CCC may provide low-cost financing for
producers to build or upgrade on-farm
storage and handling facilities. Because
liens and security interests related to
this activity may be governed by state
law, CCC may adapt certain procedures
relating to those issues that may vary
between States.

§1436.2 Administration.

(a) The Farm Storage Facility Loan
Program shall be administered under
the general supervision of the Executive
Vice President, CCC or designee and
shall be carried out in the field by FSA
State committees, FSA county
committees and FSA employees.

(b) FSA State committees, FSA county
committees and FSA employees, do not
have the authority to modify or waive
any of the provisions of the regulations
of this part.

(c) The FSA State committee shall
take any action required by these

regulations that has not been taken by
the county committee. The FSA State
committee shall also:

(1) Correct, or require the FSA county
committee to correct, any action taken
by such FSA county committee that is
not in accordance with the regulations
of this part; and

(2) Require the FSA county committee
to withhold taking any action that is not
in accordance with the regulations of
this part.

(d) No provision or delegation herein
to a State or FSA county committee
shall preclude the Executive Vice
President, CCC, or a designee, or the
Administrator, FSA, or a designee, from
determining any question arising under
the program or from reversing or
modifying any determination made by
the State or FSA county committee.

(e) The Deputy Administrator, Farm
Programs, FSA, may authorize State and
FSA county committees to waive or
modify deadlines and other program
requirements in cases where lateness or
failure to meet such other requirements
does not adversely affect the operation
of the Farm Storage Facility Loan
Program.

(f) A representative of CCC may
execute Farm Storage Facility Loan
Program applications and related
documents only under the terms and
conditions determined and announced
by CCC. Any such document that is not
executed in accordance with such terms
and conditions, including any
purported execution prior to the date
authorized by CCG, shall be void.

(g) The Deputy Administrator may
suspend this program at any time when
it appears that there is no shortage of
storage that needs to be addressed or
where some other reason shall arise for
which it appears that the program goals
can be achieved more efficiently in a
manner different from that provided for
in this rule.

§1436.3 Definitions.

The following definitions shall be
applicable to the program authorized by
this part and will be used in all aspects
of administering this program:

Aggregate outstanding balance means
the sum of the outstanding balances of
all loans disbursed under this part to
each borrower signing the note and
security agreement.

Assumption means the act or
agreement by which one borrower takes
over or assumes the debt of another
borrower.

Collateral means the storage structure,
drying equipment or handling
equipment securing the loan.

Crop of economic significance means
any insurable facility loan commodity

that contributes 10 percent or more of
the total expected value of all crops
grown by the loan applicant except if
the expected liability under the
catastrophic level of crop insurance for
a crop is equal to or less than the
administrative fee for the crop, that crop
shall not be economically significant.

Facility loan commodity means
wheat, rice, soybeans, sunflower seed,
canola, rapeseed, safflower, flaxseed,
mustard seed, crambe, other oilseeds as
determined and announced by CCC,
corn, grain sorghum, oats, or barley
harvested as whole grain except that
corn, grain sorghum, oats, wheat, or
barley shall be included whether
harvested as whole grain or other than
whole grain.

Financing statement means the
appropriate document that gives legal
notice of a security interest in personal
property when properly filed or
recorded.

Non-movable or non-salable collateral
means either collateral the county
committee determines cannot be sold
and moved to a new location because of
the type of construction involved or
because the collateral has deteriorated
to the point that it has no sale recovery
value.

Person means any individual, group
of individuals, partnership, corporation,
estate, trust, association, cooperative,
tribal venture, or other business
enterprise, or other legal entity who is,
or whose members are, a citizen or
citizens of the United States, or a legal
resident alien.

Satisfactory credit history means a
history of repaying debts as they came
due unless the failure to repay or
tardiness in payment was due to
circumstance beyond the applicant’s
control as determined by CCC upon
proof submitted by the applicant.

Severance agreement means an
agreement under which a party may
consent to the security interest of
another in property thereby allowing the
severance of a fixture from the real
estate.

Storage need requirement means the
result of up to the average of the most
recent 3 years available planted acreage
from the applicant’s share of the
applicable farm operation for each
facility loan commodity requiring
storage at the proposed storage location
multiplied by the applicable crop yield
as determined reasonable by the county
committee, multiplied by two, and less
the available existing storage capacity. If
there is no acreage data available,
including prevented planted acres, or
the data is not applicable relative to the
storage need, a reasonable acreage
projection may be made for newly
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acquired farms, changes in cropping
operations, or for facility loan
commodity crops being grown for the
first time.

Subordination agreement means any
agreement under which a party may
subordinate a security interest in
property to the interest of another party.

Uniform Commercial Code means the
laws generally known by that name
covering commercial transactions such
as sales, negotiable instruments, and
secured transactions.

§1436.4 Availability of loans.

(a) An application for a loan shall be
submitted to the administrative county
office that maintains the records of the
farm or farms to which the application
applies. With State office approval,
loans may be made or serviced by a
county office other than the
administrative county office. Upon
request, the applicant shall furnish
information and documents as the State
or county committee deems reasonably
necessary to support the application.
This may include financial statements,
receipted bills, invoices, purchase
orders, specifications, drawings, plats,
or written authorization of access.

(b) Producers who authorize delivery,
site preparation, or construction actions
without an approved loan, do so at their
own risk and without creating any
liability on behalf of CCC.

§1436.5 Eligible borrowers.

(a) The term “‘eligible borrower”
means any person who, as landowner,
landlord, operator, producer, tenant,
leaseholder, or sharecropper:

(1) Has a satisfactory credit history
according to the definition in § 1436.3
and as recommended to the approving
committee by a FSA employee with FSA
loan approval authority;

(2) Demonstrates an ability to repay
the debt arising under this program
using a financial statement acceptable to
CCC prepared within 90 days of the date
of application, as recommended to the
approving committee by a FSA
employee with FSA loan approval
authority;

(3) Has no disqualifying delinquent
Federal debt under the Debt Collection
Improvement Act of 1996;

(4) Is a producer of a facility loan
commodity by CCC;

(5) Demonstrates a need for increased
storage capacity as determined by CCC
if the applicant is applying for a loan for
a storage structure;

(6) Provides proof of crop insurance
offered under the Federal Crop
Insurance Program for insurable crops of
economic significance on all farms
operated by the borrower in the county
where the storage facility is located;

(6) Is in compliance with USDA
provisions for highly erodible land and
wetlands conservation provisions
according to 7 CFR part 12;

(7) Demonstrates compliance with any
applicable local zoning, land use, and
building codes for the applicable farm
storage facility structures;

(8) Annually provides proof of flood
insurance if CCC determines such
insurance is necessary to protect the
interests of CCC, and annually provides
proof that the structures for which the
loan is made has all peril structural
insurance;

(9) Demonstrates compliance with the
National Environmental Policy Act
regulations at 40 CFR parts 1500-1508;
and

(10) Has not been convicted under
Federal or State law of a disqualifying
controlled substance violation under 7
CFR part 718.

§1436.6 Eligible storage or handling
equipment.

(a) Loans may be made only for the
purchase and installation of eligible
storage facilities and permanently
affixed drying and handling equipment,
for the remodeling of existing storage
facilities, or for permanently affixed
drying and handling equipment as
provided in this section. Eligible storage
and handling facilities shall include the
following:

(1) New conventional-type cribs or
bins designed and engineered for whole
grain storage and having a useful life of
at least 10 years;

(2) New oxygen-limiting storage
structures or remanufactured oxygen-
limiting storage structures built to the
original manufacturer’s design
specifications using original
manufacturer’s rebuild kits, and other
upright silo-type structures designed for
whole grain storage or other than whole
grain storage and having a useful life of
at least 10 years; and

(3) New flat-type storage structures
including a permanent concrete floor,
designed for and primarily used to store
facility loan commodities for the term of
the loan and having a useful life of at
least 10 years; and

(4) New structures that are bunker-
type, horizontal, or open silo structures
designed for whole grain storage or
other than whole grain storage and
having a useful life of at least 10 years.

(b) The calculation of the loan amount
may include costs associated with
building, improving, or renovating an
eligible storage or handling facility,
including:

(1) Permanently affixed grain
handling equipment and grain drying
equipment, including perforated floors

determined by the approving committee
to be needed and essential to the proper
functioning of the grain storage system;

(2) Safety equipment as required by
CCC and meeting OSHA requirements
such as lighting, and inside and outside
ladders;

(3) Equipment to improve, maintain,
or monitor the quality of stored grain,
such as cleaners, moisture testers, and
heat detectors;

(4) Electrical equipment, including
labor and materials for installation, such
as lighting, motors, and wiring integral
to the proper operation of the grain
storage and handling equipment; and

(5) Concrete foundations, aprons, pits,
and pads (including site preparation,
labor and materials) essential to the
proper operation of the grain storage
and handling equipment.

(c) Storage and handling equipment
with respect to which no loans for
installation or related costs shall be
disbursed under this part include:

(1) Portable grain drying equipment,
portable handling equipment and
portable augers;

(2) Structures of a temporary nature
that require the weight or bulk of the
stored commodity to maintain its shape
(such as fences or bags);

(3) Used structures or handling
equipment;

(4) Structures that are not suitable for
storing the facility loan commodities for
which a need is determined;

(5) Storage structures to be used for
commercial purposes. Commercial
purpose is defined as the storage and
handling of grain, whether paid or
unpaid, for persons other than the loan
applicant, except for family members as
defined in 7 CFR Part 718, and tenants
or landlords sharing in the crop
requiring storage. Any facility that is in
working proximity to any commercial
storage operation shall be considered to
be part of a commercial storage
operation; and

(6) Portable or permanent weigh
scales.

(d) Loans may be approved for
financing additions to or modifications
of an existing storage facility with an
expected useful life of at least 10 years
if the county committee determines
there is a need for the capacity of the
structure, but not for the sole
replacement of worn out items such as
motors, fans, or wiring.

(e) Loans may be approved for new
storage and handling components of a
pre-owned structure provided the
completed facility has a useful life of at
least 10 years. The pre-owned structure
must be purchased and moved to a new
storage location. Eligible items for such
a loan include costs such as new bin
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rings or roof panels needed to make a
purchased pre-owned structure useable,
new aeration systems, site preparation,
construction off-farm paid labor cost,
foundation material and off-farm paid
labor. Ineligible items for such a loan
include the cost of purchasing and
moving the used structure.

§1436.7 Term of loan.

The maximum term of the loan shall
be 7 years from the date of execution of
a promissory note and security
agreement. No extensions of the loan
term will be granted. The loan balance
and all attendant costs are due 7 years
from the date of the execution of the
promissory note and security agreement.

§1436.8 Security for loan.

(a) Except as agreed to by CCC, all
loans shall be secured by a promissory
note and security agreement covering
the farm storage facility. The promissory
note and security agreement shall grant
CCC a security interest in the collateral
and shall be perfected in the manner
specified in the laws of the state where
the collateral is located. CCC’s security
interest in the collateral shall constitute
the sole security interest in such
collateral except for prior liens on the
underlying realty that by operation of
law attach to the collateral if it is or will
become a fixture. If any such prior lien
on the realty will attach to the collateral,
a severance agreement must be obtained
in writing from each holder of such a
lien, including all government or USDA
agencies. No additional liens or
encumbrances may be placed on the
storage facility after the loan is
approved unless CCC approves
otherwise in writing.

(b) For loan amounts exceeding
$50,000, or where the aggregate
outstanding loan balance will exceed
$50,000 or for loans where the
approving committee determines as a
result of financial analysis that
additional security is required, a lien on
the real estate parcel on which the farm
storage facility is located will be
required in the form of a real estate
mortgage, deed of trust, or other security
instrument approved by the United
States Department of Agriculture’s
Office of General Counsel. CCC’s
interest in the real estate shall be
superior to all other liens and is the first
lien that secures the amount of the loan.
A loan will be considered to be
adequately secured when the real estate
security for the loan is at least equal to
the loan amount. If the real estate is
covered by a prior lien, a lien waiver
may be obtained by means of a
subordination agreement approved for
use in the State by USDA’s Office of

General Counsel. CCC will not require
such an agreement from any agency of
the Department of Agriculture. Loans
may be secured by a junior lien on real
estate when the loan is adequately
secured and a severance agreement is
obtained from prior lien holders.

(c) Title insurance or a title opinion
is required for loans secured by real
estate.

(d) Real estate liens may cover land
separate from the collateral if a lien on
the underlying real estate is not feasible
and if:

(1) The borrower owns the separate
acreage; and

(2) the acreage has sufficient value
based on the fair market value of the
acreage at the time of the application as
determined by the county committee, to
insure repayment of the loan.

(e) Notwithstanding the preceding
subsections of this section, a borrower,
in lieu of such liens as are otherwise
required by those subsections, may
provide a letter of credit, bond, or other
form of security, as approved by CCC.

(f) If an existing structure is
remodeled and an addition becomes an
attached, integral part of the existing
storage structure, CCC’s security interest
shall include the existing storage
structure.

(g) The cost of loan closings by
attorneys, title opinions, title insurance,
title searches, filing and recording all
real estate liens, fixture filings and later
subordinations will be paid by the
borrower. CCC shall pay such costs
relating to credit reports, collateral lien
searches, and filing and recording
financing statements for the collateral.

§1436.9 Loan amount and loan application
approvals.

(a) The cost on which the loan shall
be based is the net cost of the eligible
facility, accessories, and services to the
applicant after discounts and rebates,
not to exceed a maximum per-bushel
cost established by the FSA State
committee.

(b) The net cost for storage facilities
and handling equipment may include
the following: all real estate lien related
fees paid by the borrower, including
attorney fees, except for filing fees,
environmental and historic review fees
including archaeological study fees, the
facility purchase price, sales tax,
shipping, delivery charges, site
preparation costs, installation cost,
material and labor for concrete pads and
foundations, material and labor for
electrical wiring, electrical motors, off-
farm paid labor, on farm site preparation
and construction equipment costs not to
exceed commercial rates approved by
the county committee, and new on-farm

material approved by the county
committee. The net cost shall not
include secondhand material or any
other item that is determined by the
approving authority to be ineligible for
loan.

(c) The maximum principal amount of
any farm storage facility loan shall be 85
percent of the net cost of the applicant’s
needed storage or handling equipment
not to exceed $100,000 for each
borrower signing the note and security
agreement. Unless otherwise approved
by CCC, borrowers shall be considered
to be separate persons or borrowers for
purposes of applying the preceding
sentence only to the extent that they
would normally be considered a
separate person under the rules set out
in 7 CFR part 1400.

(d) The aggregate outstanding balance
of all facility loans for any one borrower
signing the note and security agreement
may not exceed $100,000.

(e) When a storage structure has a
larger capacity than the applicant’s
needed capacity, as determined by CCC,
the net cost eligible for a loan shall be
prorated. Only costs associated with the
applicant’s needed storage capacity will
be considered eligible for loan under
this part.

(f) When a flat storage structure has
space that is not used primarily for
facility loan commodity storage, such as
office space, the loan amount shall be
adjusted for the ineligible space as
determined by CCC.

(g) The FSA county committee may
approve applications, if loan funds are
available, up to the maximum approval
amount unless the FSA State committee
establishes a lower limit for county
committee approval authority.

(h) Loan approvals will expire 4
months after the date of approval unless
extended in writing for an additional 4
months by the FSA State Committee.

(i) CCC may at any time refuse to
make new loans.

§1436.10 Down payment.

(a) A minimum down payment
representing the difference between the
net cost of the storage facility and the
amount of the loan determined in
accordance with §1436.9 shall be made
by the loan applicant to the supplier or
contractor before the loan is disbursed.

(b) The down payment shall be in
cash unless some other form of payment
is approved by CCC. The down payment
may be obtained by the borrower from
another lending source.

(c) The down payment may not
include any trade-in, discount, rebate,
credit, deferred payment, post-dated
check, or promissory note to the
supplier or contractor.
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§1436.11 Disbursement and assignments.

(a) Disbursement of the loan by CCC
will be made after the farm storage
facility has been delivered, erected,
constructed, assembled, or installed and
a CCC representative has inspected and
approved such facility.

(b) Disbursement will be made only if
the borrower furnishes satisfactory
evidence of the total cost of the facility
and payment of all debts on the facility
in excess of the amount of the loan.

(c) Disbursement may be made jointly
to the borrower and the contractor or
supplier, except disbursement may be
made to the borrower only if CCC
determines the borrower has paid the
contractor or supplier all amounts that
are due and owing with respect to the
facility and that all applicable liens,
security interests, or other
encumbrances have been released.

(d) A release of liability will be
required from contractors and suppliers
providing goods and services to the loan
applicant.

(e) Loan proceeds cannot be assigned.

§1436.12 Interest and fees.

(a) Loans shall bear interest at the rate
equivalent, as determined by CCC, to
the rate of interest charged on Treasury
securities of comparable maturity on the
date the loan is approved.

(b) The interest rate for each loan will
remain in effect for the term of the loan.

(c) The loan applicant shall pay a
non-refundable application fee in such
amount determined appropriate by CCC,
which fee may not in any case be less
then $45.

§1436.13 Loan installments, delinquency,
and acceleration of maturity date.

(a) Equal installments of principal
plus interest will be amortized over the
loan term for purposes of setting a
payment schedule. Installments are due
and payable not later than the last day
of each 12-month period of the loan,
until the principal plus interest has
been paid in full.

(b) Each installment may be paid in
cash, money order, wire transfer, or by
personal, certified, or cashier’s check.
Repayment shall be applied first to
accrued interest and then to principal.

(c) The following actions will be taken
when installments are not paid on the
due date: A demand for payment shall
be mailed to the debtor after the due
date has passed. If the installment is not
paid within 30 days of the due date or
if a new due date acceptable to CCC has
not been established based on a
financial plan submitted by the debtor,
the initial demand may be followed by
two subsequent written demands at
approximately 30-day intervals unless

other action is needed to protect the
interests of CCC. If the debtor files an
appeal according to § 1436.18 of this
part, collection action shall cease until
the appeal process is complete,
however, any payments due the debtor
may be withheld and, depending on the
outcome of the appeal, may later be
offset and applied to reduce the
indebtedness. In lieu of a foreclosure on
the collateral in the case of a
delinquency, CCC may permit a
rescheduling of the debt or other
measures consistent with the collection
of other debts under the provisions of
Part 1403. Alternately, CCC may
implement such other collection
procedures as it deems appropriate.

(d) A claim shall be established
against a borrower for any amounts
remaining due after liquidation of the
loan.

(e) CCC may declare the entire
indebtedness immediately due and
payable if the borrower violates any of
the terms and conditions of this part,
fails to pay any installment on time, or
breaches any of the terms and
conditions of any of the instruments
executed in connection with the loan, or
if , during the life of the loan, the
collateral is used in connection with or
by any unauthorized commercial
operation including, but not limited to,
elevators, warehouses, dryers or
processing plants.

(f) Any action authorized by the
provisions of this section may be taken:

(1) Against a debtor’s pro rata share of
payments due any entity that the
borrower participates in, either directly
or indirectly, as determined by CCC.

(2) Against related persons or entities,
irrespective of the debtors share, when
CCC determines that the debtor has
established an entity, or reorganized,
transferred ownership of, or changed in
some other manner, their operation, for
the purpose of avoiding the payment of
the debt.

(g) The loan may be paid in full or in
part without penalty at any time before
maturity.

(h) Upon payment of a loan, CCC shall
release CCC’s security interest in the
collateral.

§1436.14 Taxes.

The borrower must pay, when due, all
real and personal property taxes that
may affect CCC’s security interest in all
collateral securing the note evidencing
the loan. To protect its interests, CCC
may pay any unpaid taxes with respect
to the collateral securing a loan made in
accordance with this part, and if CCC
does so, the borrower shall reimburse
CCC for such payment, and if unpaid by

the borrower, such debt shall become
due immediately.

§1436.15 Maintenance, liability, insurance,
and inspections.

(a) The borrower must maintain the
loan collateral in a condition suitable
for the storage of one or more of the
facility loan commodities. For purpose
of this section the term ““loan collateral”
shall mean any property of any kind
that was built or improved, or acquired
using a loan made under this part.

(b) Until the loan has been repaid, the
borrower shall be liable for all damages
to or destruction of the loan collateral.
CCC shall not assume any loss of the
loan collateral.

(c) CCC may conduct annual collateral
inspections to insure compliance with
this part. The borrower must consent to
such inspection as a term of the loan
and failure to supply such access shall
put the borrower into default.

(d) Structures must be insured against
all perils in all cases and must also be
insured against flooding if the structure
is located in a flood plain, as
determined by CCC. Proof of flood
insurance, if required, and proof of all
peril structural insurance, must be
provided to CCC annually. CCC must be
listed as a loss payee on all peril and
flood insurance policies.

(e) CCC shall have rights of ingress
and egress where the facility is located.
Failure of the borrower to secure such
access will render a borrower ineligible
for the loan and, if a loan has already
been made shall constitute a loan
default for which the remaining balance
of the loan shall become immediately
due and payable.

§1436.16 Foreclosure, liquidation,
assumptions, sale or conveyance,
bankruptcy.

(a) The collateral or land securing a
loan may be sold by CCC whenever CCC
has declared the entire indebtedness
immediately due and payable under this
part as follows:

(1) If a demand for payment is not
received by the due date acceptable to
CCG, CCC may call the loan and initiate
foreclosure proceedings by issuing a
liquidation letter to the borrower.

(2) The debtor may voluntarily agree
to allow removal of the collateral to
facilitate sale by signing an agreement
for sale. If the debtor objects to removal
of collateral, the law of the state where
the collateral exists will be used to
foreclose on the property.

(3) For loans with movable collateral
and no real estate lien, CCC may sell the
collateral for the best price obtainable.
Sales proceeds shall be distributed in
the following order:
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(i) To CCC to satisfy the debtor’s
indebtedness including all costs
associated with selling the collateral.

(ii) Payment to junior lien holders if
approved by USDA'’s Office of the
General Counsel and then to the
borrower or other persons as determined
appropriate by that office.

(4) For loans with nonmovable
collateral, as determined by CCC, and
no real estate lien, CCC may establish a
claim according to 7 CFR part 1403.

(5) For loans secured with a real estate
lien, CCC may obtain an appraisal of the
property. Sales proceeds shall be
distributed in the following order:

(i) To CCC to satisfy the debtor’s
indebtedness including all costs
associated with selling the collateral
and the appraisal.

(ii) To junior lien holders if approved
by USDA’s Office of the General
Counsel; or

(iii) To the borrower or other persons
as determined appropriate by that office.

(b) Assumption by another borrower
of a farm storage facility loan is
permitted subject to county committee
approval and the subsequent borrower’s
ability to show a satisfactory credit
history. An assumption of the loan may
be approved when the collateral is sold
by CCC to an otherwise eligible
borrower, the current borrower will
convey the collateral or property
securing the loan to another eligible
borrower, or the borrower is dead,
incompetent, or missing and an eligible
borrower wants to assume the loan.

(1) Requests for approval of
assumptions shall be made to the
county committee by the borrower, the
borrower’s successors, or
representatives of the borrower. If
approval is granted, the borrower’s
successors or representatives shall
execute a new farm storage facility note
and security agreement for the balance
of the term of the loan.

(2) The principal amount of the loan
shall include the unpaid amount of the
loan, interest computed to the date of
assumption, all past due installments,
and any other charges that may be
required.

(c) The borrower may voluntarily
convey the collateral to CCC before
repaying the loan. Before a borrower
sells or conveys the facilities or other
property securing a loan without
repaying the loan in full, the borrower
shall obtain approval for the sale or
conveyance from the FSA county
committee with the understanding that
sale proceeds shall be paid to satisfy the
borrowers indebtedness to CCC.

(d) Remedies provided for in this
section shall, unless CCC determines
otherwise, be subject to the

administrative appeals provided for
elsewhere in this part, including those
that are found at § 1436.13.

§1436.17 Environmental compliance.

(a) Except as otherwise specified in
this section, prior to approval of any
farm storage facility loan, an
environmental evaluation will be
completed to determine if the proposed
action will have any adverse impacts on
the environment and cultural resources.

(b) If it is determined that a proposed
action or group of proposed actions will
not result in any adverse impact, the
action will be considered as being
categorically excluded for the purpose
of compliance with the National
Environmental Policy Act (NEPA), 40
CFR parts 1500-1508.

(c)(1) If adverse environmental
impacts (either direct or indirect) are
identified, an environmental assessment
will be completed in accordance with
the Council on Environmental Quality’s
Regulations for Implementing the
Procedural Provisions of NEPA.

(2) The environmental assessment
will be used to develop an action that
results in no significant environmental
impact on the human environment or
cultural resources.

(3) No action will be approved that
has been determined to have significant
impacts on the human environment or
cultural resources.

(d)(1) In order to minimize the
exposure to environmental liabilities
from the presence of contamination on
real estate collateral, an evaluation will
be made of the economic and
environmental risks to the real estate
collateral posed by the presence of
hazardous substances and petroleum
products.

(2) If the evaluation made under
paragraph (d)(1) of this section reveals
that the collateral is or may be
contaminated, then the applicant will be
notified and given an option of offering
as collateral other real estate that is free
from contamination or remediating the
contamination on the original site
offered as collateral.

§1436.18 Appeals.

The appeal, reconsideration, or
review of all determinations made
under this part, except for provisions for
which there are no appeal rights
because they are determined rules of
general applicability, must be in
accordance with parts 11 and 780 of this
title.

Signed at Washington, DC, on January 10,
2001.

George Arredondo,

Acting Executive Vice President, Commodity
Credit Corporation.

[FR Doc. 01-1332 Filed 1-17—-01; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF ENERGY
10 CFR Part 719

48 CFR Parts 931 and 970
RIN 1990-AA27

Contractor Legal Management
Requirements; Department of Energy
Acquisition Regulation

AGENCY: Department of Energy.
ACTION: Notice of final rulemaking.

SUMMARY: The Department of Energy
(Department) is establishing new
regulations covering contractor legal
management requirements. Conforming
amendments are also made to the
Department of Energy Acquisition
Regulation (DEAR). The new regulation
covers legal costs to be reimbursed by
the Department to its contractors at
government owned or leased facilities
with contracts exceeding $100,000,000.
An Appendix to the regulation provides
additional guidance to contractors.
EFFECTIVE DATE: This final rule is
effective February 20, 2001.

FOR FURTHER INFORMATION CONTACT:
Laura Fullerton at (202) 586—3420
(Laura.Fullerton@hq.doe.gov) or Anne
Broker at (202) 5865060
(Anne.Broker@hq.doe.gov).

SUPPLEMENTARY INFORMATION:
1. Background.
II. Disposition of Comments.
III. Procedural Requirements.
A. Review Under Executive Order 12866.
B. Review Under Executive Order 12988.
C. Review Under the Regulatory Flexibility
Act.
D. Review Under the Paperwork Reduction
Act.
E. Review Under the National
Environmental Policy Act.
F. Review Under Executive Order 13132.
G. Review Under the Unfunded Mandates
Reform Act of 1995.
H. Review Under the Treasury and General
Government Appropriations Act of 1999.
I. Congressional Notification.

I. Background

This final rulemaking creates a new
part 719, in Chapter 10 of the Code of
Federal Regulations, establishing
regulations to monitor and control legal
costs and to provide guidance to aid
contractors and Department personnel
in making determinations regarding the
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reasonableness of all outside legal costs,
including the costs of litigation. This
action finalizes the Notice of Proposed
Rulemaking (NOPR) published October
25, 2000 (65 FR 63809). Today’s rules
cover all outside legal costs incurred by
contractors with contracts exceeding
$100,000,000 at facilities owned or
leased by the Department. The policies
also apply to legal counsel retained by
the Department itself for litigation or
other legal services where the legal costs
over the life of the matter for which
counsel has been retained are expected
to exceed $100,000.

The regulation requires submission of
a legal management plan by contractors
where costs for legal services are to be
reimbursed by the Department. Once
approved by the Department, the legal
management plan, as well as applicable
regulations and contract provisions,
forms the basis for approvals by the
Department to reimburse litigation and
other legal expenses. The cost principles
and contract clauses in the Department’s
contracts generally make legal costs,
including the cost of litigation,
allowable if reasonable and incurred in
accordance with the applicable cost
principles and contract clauses.

The Department received some
comments expressing concern about the
potential waiver of attorney-client
confidentiality privileges if contractors
provide the type of information required
under this rulemaking. The Department
needs to receive information regarding
contractor litigation in order to
participate in strategy and to justify the
reimbursement of the costs of litigation.
Although it is true that attorney-client
privilege can be waived by a disclosure
of an otherwise confidential disclosure
to a third party, there is an exception to
this principle. The privilege is not
waived when the nominal “third party”
has a common interest with the client as
to the subject matter of the
communication. In the cases involving
our contractors, the Department is
contractually obligated, with few
exceptions, to pay the contractors’
litigation costs, as well as any judgment
or settlements. In order to determine
whether the costs are allowable and
reasonable the Department needs to
review the invoices, as well as budgets
and staffing and resource plans. In
addition, the Insurance—Litigation and
claims clause provides that the
Department can direct the defense of
such litigation and provides for the
collaboration between Department
representatives and in-house or
Department approved outside counsel.
In order to provide guidance, the
Department needs to be provided

pleadings and other documents that
deal with the strategy of the case.

In July 2000, the common interest
privilege was upheld by the Supreme
Court of Washington ! in a case
involving information provided to the
Department by one of its contractors.
The privilege was also recognized in a
decision by the U.S. District Court for
the District of New Mexico 2 which
determined that a Litigation Plan is a
privileged document and not subject to
production.

An Appendix to the regulation
provides additional “‘safe harbor”
guidance for legal management
practices. The guidance provided in the
Appendix may be updated from time to
time by the Department and those
updates distributed to contractors,
contracting officers and Department
counsel.

Conforming technical amendments to
the Department of Energy’s Acquisition
Regulation (DEAR), at 48 CFR Chapter 9,
appear at the end of this notice of final
rulemaking. Some changes have been
made in the approach for these
amendments.3

The proposal to add a clause to DEAR
Part 952 and prescriptive language in
Part 928 has been eliminated. Instead,
prescriptive language has been added as
Department coverage for the cost
principle at 48 CFR 931.205-19,
requiring the use of Insurance—
Litigation and claims, 970.5228-1 (new
citation) [970.5204—-31 old citation], for
contracts exceeding an amount of
$100,000,000 involving work performed
at a Department owned or leased site.
Additionally, the language in the 48
CFR Part 970 clause, Insurance—
Litigation and claims, 970.5228-1 (new
citation) [970.5204—31 old citation], has
been modified to permit use of that
clause in non-M&O contracts now
covered by 48 CFR 931.205-19. These
changes involve only the elimination of
references to DEAR Part 970 specific
clauses and a substitution of generalized
clause titles instead.

Department coverage for the Federal
Acquisition Regulation (FAR) cost
principle at FAR 31.205-33,

1 Brundridge, et al. v. Fluor Daniel, Inc., Fluor
Daniel Hanford, Inc., Daniel Northwest, Inc., No.
69732-9, Ruling Denying Review, (Sup. Ct. Wash.,
7/27/00).

2 Morrison Knudsen Corp. v. Ground
Improvement Techniques, Inc., and Fireman’s Fund
Insurance Co., Order Denying Motion to Compel
Discovery From the Department of Energy, Misc.
No. 96-37 MV/LFG (D.N.M., 10/8/96).

3Note: The Department republished 48 CFR
(DEAR) subpart 970 in a final rulemaking in the
Federal Register on December 22, 2000 (65 FR
80994). This rulemaking action streamlined and
reorganized DEAR subpart 970 and both the new
and old citations for DEAR subpart 970 are
provided for the convenience of the reader.

Professional and consultant service
costs, is added at DEAR 931.205-33(g)
and DEAR 970.3102—-05-33(g), to
describe the applicability of 10 CFR Part
719 to M&O contracts, and to non-M&O
contracts for an amount exceeding
$100,000,000 involving work performed
at facilities owned or leased by the
Department, and for legal counsel
retained directly by the Department for
litigation or other legal matters.

Additionally, the language originally
proposed to be inserted at subpart
970.71 has been revised and added to
the contractor purchasing guidance
contained at 970.5244—1 (new citation)
[970.5204-22 old citation].

Contracting officers must apply these
DEAR changes to solicitations issued on
or after the effective date of this rule.
Contracting officers may, at their
discretion, include these DEAR changes
in solicitations issued before the
effective date of this rule, provided
award of the resulting contract(s) occurs
on or after the effective date.

Contracting officers must apply these
DEAR changes: to contracts extended in
accordance with the Department’s
extend/compete policies and procedures
(48 CFR 917.6, 48 CFR 970.1702-1(a),
and internal guidance); and to options
exercised under competitively awarded
management and operating contracts (48
CFR 970.1702-1(b)).

For management and operating
contracts or other contracts already
containing subparagraph (d)(4) of the
Allowable costs clause, 970.5204-13, or
970.5204-14, or other reference to the
Department’s litigation management
procedures and cost guidelines, these
changes and the new 10 CFR part 719
are automatically applicable. These
provisions address the allowability of
reasonable legal costs incurred by
contractors and include references to
the Department’s “approval of the
contractors litigation management
procedures (including cost guidelines)”
and also include the caveat that “such
procedures may be revised from time to
time.”

II. Disposition of Comments

General Comments

Comment: One commenter stated that
the proposed rule duplicates existing
litigation management and legal cost
reporting requirements established by
the Final Policy Statement, which
addressed contractor litigation cost
policies, terms of law firm engagement,
and allowability of costs (“Policy
Statement”), 65 FR 14763, (April 3,
1996) and therefore is unnecessary.

Response: One of the purposes of this
rulemaking is to codify the legal
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management and cost policies described
in the Policy Statement and related
requirements from diverse sources and
locations and to standardize those
requirements. This regulation
consolidates requirements from earlier
contract reform initiatives and the
Policy Statement and replaces those
requirements. The commenter argues
that the information collection in the
proposed rule corresponds to the
information collections in the Policy
Statement and the Department agrees.

Comment: One commenter took issue
with the Notice of Proposed
Rulemaking’s estimate of 15-30 hours to
prepare a litigation management plan
and stated that it expended estimated
150 hours reviewing, revising, and
altering a litigation management plan
and its office practices.

Response: The commenter did not
explain how many of the 150 hours
were used in the preparation of the legal
management plan and how many were
used reviewing its office practices. Also,
the commenter did not state whether
this time was expended for an initial
legal management plan or for a plan and
a series of revisions over a period of
time. The NOPR’s estimate of 15-30
hours for the initial preparation of a
legal management plan was based on
information provided by a contractor
who had a litigation management plan
in place. The Department expects that
the time necessary to prepare and
implement a legal management plan
will vary from contractor to contractor,
but does not expect that 150 hours for
preparation of an initial plan will be the
norm. Nevertheless, the Department
notes that the time spent preparing the
legal management plan is ordinarily an
allowable cost that is paid for by the
government.

Comment: The commenter noted that
under its current practices with the
Department that the retention agreement
for, and then the billings and invoices
for, any litigation must be submitted to
the Department for prior approval. The
commenter asked whether the $25,000
threshold pertaining to engagement
letters would now replace their current
practice.

Response: When the requirements
contained in this regulation are
incorporated into a contract, already
existing guidance and requirements is
canceled for that individual contract,
unless specifically retained and made a
part of the revised plan.

Comment: Two commenters stated
that the goal of controlling legal costs
should be addressed by agency guidance
documents rather than in a mandatory
regulation. The commenters argue that
codifying the requirements in a

regulation reduces the flexibility
necessary for effective legal
representation.

Response: The Department recognizes
the concerns behind this view and has
revised the regulation to provide more
flexibility in the final rulemaking than
provided in the NOPR. For example, in
instances where the contractor does not
know enough about the case at the time
of filing an answer, the filing deadline
for the staffing and resource plan is
extended to 30 days after a
determination that the costs of the
matter are expected to exceed $100,000.
Also, since there was concern that a
contractor might be penalized for failing
to determine whether a matter was
significant for purposes of the staffing
and resource plan, language has been
added requiring the contractor to
consult with Department counsel and an
explanation that the primary purpose of
the plan is informational. Finally, the
requirement for advance approval of
certain costs, in § 719.35, has been
changed to permit submission of a
justification after the incurrence of the
cost.

Comment: Two commenters requested
further explanation of the Department’s
reasons for including non-litigation
matters in the rulemaking.

Response: It came to the Department’s
attention that there were instances
where contractors incurred significant
legal fees for matters not involving
litigation. Given the Department’s
interest in assuring that appropriate cost
controls are in place for all major legal
representation and the interest Congress
has in the expenditure of appropriated
funds for legal fees, we decided it was
prudent to include legal services for all
matters expected to exceed $100,000.

Section 719.2 Definitions

Comment: One commenter suggested
that the phrase “administrative
expenses associated with the provision
of legal services by retained counsel”
could be ambiguous and proposed a
revised definition for the term “legal
costs” that excludes that phrase.

Response: The definition of “costs”
contained at 48 CFR (FAR) 31.205-47,
Costs related to legal and other
proceedings, includes “‘administrative
and clerical expenses’ and the
Department sees no reason to deviate
from the FAR standard.

Section 719.3 What Contracts Are
Covered by This Part?

Comment: One commenter observed
that the Final Policy Statement applied
to only management and operating
contracts and requested an explanation
for the Department’s extension of the

application of the regulation beyond the
scope of the existing Policy Statement.

Response: The Final Policy Statement
applied only to legal costs incurred by
management and operating (M&O)
contractors. Today’s rule applies to all
cost-reimbursement contracts in excess
of $100,000,000 involving work
performed at DOE facilities, including
contracts that are not M&O contracts.
The Department has experienced
resistance against application of the
Policy Statement in a number of non-
M&O contracts that involve facility and
site management responsibilities where
the litigation management and cost
policies need to be applied. The legal
management plan has been expanded
beyond DEAR part 970, which contains
the M&O contract provisions, to make it
clear that this requirement applies to
some non-M&O type contracts.

Section 719.6(a) Are There Any Types
of Legal Matters Not Included in the
Coverage of This Part?

Comment: Seven commenters
recommended against extending the
coverage of the legal management
requirements to matters handled by
insurance carriers providing third party
administrator (TPA) services or
retrospective policies, as provided in
§719.6(a) of the NOPR. Some of the
commenters noted that the purpose of
using TPA services is to purchase the
expertise and administrative capabilities
of insurance companies and that part of
the expertise package provided by the
insurance carrier is the retention,
oversight and direction of an outside
law firm with specialized experience
and contacts. They also noted that one
of the benefits is reduced legal fees
because of business volume and the
ongoing relationship between the
insurance carrier and law firm.

Response: The comments provided
insight and experience and are
persuasive. Proposed § 719.6 has been
revised by deleting the references to
matters handled by insurance carriers
providing third party administrator and
retrospective policy services and by
inserting a new subparagraph (c) that
excludes routine workers compensation
matters.

Section 719.10 What Information Must
Be Included in the Legal Management
Plan?

Comment: One commenter stated an
opinion that the information
requirements in this section are too
intrusive in the contractor’s counsel
selection process by dictating that the
contractors abide by these criteria as a
prerequisite for allowability of its legal
counsel costs.
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Response: The provisions of this
section do not make any costs
unallowable. The purpose of this
section is to require the contractor to
submit a legal management plan with its
own individualized list of criteria. The
regulation provides a list of criteria or
factors that the contractor must consider
prior to making its selection of retained
legal counsel and that the Department
must consider in determining if the
costs are reasonable and allowable. No
costs are made unallowable merely for
failure to address all of the
recommended criteria.

Section 719.14 Will the Department
Notify the Contractor Concerning the
Adequacy or Inadequacy of the
Submitted Plan?

Comment: One commenter stated that
it was unclear whether the term
“deficiencies’ as used in § 719.14(a)
referred to failure to comply with a
requirement in § 719.10 or an objection
from the Department concerning the
substance of the plan. The commenter
noted also that the proposed regulation
fails to specify a route for appeal or a
remedy for a dispute concerning a
deficiency.

Response: The term ““deficiencies” in
this section refers to the failure of the
legal management plan to meet the
mandatory requirements of § 719.10 and
this clarification has been added to
§719.14(a). Section 719.14(b) has been
revised to provide for a letter of appeal
to the General Counsel disputing a
deficiency determination.

Section 719.17 Are There Any
Budgetary Requirements?

Comment: Four commenters
expressed concern that prospective
budgets would be entirely speculative
and that requiring contractors to
speculate on budget needs would set
them up for criticism in the event the
budgeted amount is exceeded. One of
these commenters recommended
clarifying that only “known or existing
matters” are intended to be included in
the prospective budget.

Response: The prospective budget
requirement is intended to serve only as
an information device for the
Department and the contractor, so that
both have a better understanding of the
contractor’s awareness of its legal
staffing needs and the contractor’s
ability to estimate based on its
experience. Clarifying language has
been added in paragraph § 719.17(a) that
the annual budget requirement covers
only pending matters, and in § 719.17(c)
to state that the purpose of the budget
requirement is primarily informational
and that the Department recognizes that

there will be departures from the budget
beyond the control of the contractor.

Comment: One commenter stated that
the budget requirements of § 719.17(b)
duplicate the staffing and resource plan
requirements of § 719.16.

Response: No budgetary information
is required in § 719.16. As defined in
§719.2, staffing and resource plan
means a statement prepared by retained
legal counsel describing plans for
managing a significant matter. The
budget described in § 719.17 is prepared
by the contractor.

Section 719.20 When Must an
Engagement Letter Be Used?

Comment: One commenter sought
clarification whether the term “matters”
meant particular, individual matters or
all matters handled by an individual
law firm.

Response: Section 719.20 has been
modified by adding the phrase ““for a
particular matter” to make clear that as
used in this section, the term ‘“matter”
refers to particular, individual matters
handled by a law firm and not to a
cumulative amount of matters handled
by a particular firm.

Section 719.21 What Are the Required
Elements of an Engagement Letter?

Comment: One commenter
recommended a modification to allow
both retained legal counsel and
contractor counsel the flexibility to
communicate material concerning the
case in a manner that serves the
Department’s needs without creating
risk of waiving any attorney-client
confidentiality privilege.

Response: Section 719.21(b)(2) has
been modified by adding language that
an exemption for specific records may
be obtained where contractors can
demonstrate that a particular situation
may provide grounds for a waiver. This
change is intended to make clear that in
instances when the contractor has
demonstrated that production of
specific documents may provide
grounds for waiver of the attorney-client
privilege, that material may be
withheld.

Section 719.31 How Does the
Department Determine Whether Fees
Are Reasonable?

Comment: One commenter inquired
whether the phrase ‘“lowest reasonably
achievable fees or rates”” as used in
719.31(a) is intended to include
consideration of the terms of
engagement, § 719.21, and
reimbursement guidance, subpart D, in
the proposed rule.

Response: The phrase “lowest
reasonably achievable fees or rates” is to

be applied with due consideration for
the individual circumstances of each
situation, including the overall terms of
engagement between the contractor and
retained legal counsel, and the guidance
found throughout part 719.

Comment: Another commenter asked
how the Department will treat legal
services obtained by a contractor which
do not meet all the criteria in § 719.31
and whether the Department will pay at
the rate it deems reasonable and allow
the contractor to pay the difference if
the contractor elects to use an attorney
whose rates are determined to not be the
lowest price available.

Response: The Department anticipates
that there will be circumstances which
do not meet all the criteria in this
section. The Department will reimburse
the amount that it determines to be
allowable and reasonable. It is not the
intent of this regulation to select legal
representation for contractors, to limit
the choice of legal representation
available to the contractor, or prevent
the contractor from engaging any
particular attorney or firm. The purpose
of this regulation is to outline the
Department’s approach to evaluating the
reasonableness of costs associated with
legal representation for purposes of
determining legal cost reimbursement.
Contractors may elect to deviate from
the regulation but they run the
substantial risk that the Department will
determine costs that do not conform to
the regulation to be unreasonable.
Contractors are responsible alone for
costs that are deemed unreasonable
under part 719. This approach allows
the contractor, for example, to pay the
difference if the contractor wishes to
retain the services of an attorney whose
fees are higher than that deemed
reasonable under part 719.

Section 719.35 What Categories of
Costs Require Advance Approval?

Comment: Five commenters objected
to requiring advance approval from
Department counsel for attendance by
more than one person at a deposition,
court hearing, interview or meeting. One
of these commenters also enquired
whether this requirement is meant to
include impromptu meetings or routine
meetings between partners and
associates. Two of these commenters
also noted that quick turn around times
often occur with litigation and
recommended more flexibility in the
system, such as a presumption of
approval after a certain waiting time,
exception process or pre-approval
mechanism.

Response: These concerns have been
addressed by adding language to
§719.35 to permit the contractor to
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submit a justification following the
incurrence of the cost. The Department
has not changed the language in
§719.35(d) covering attendance by more
than one person at a deposition, court
hearing, interview or meeting. If the
contractor decides to have more than
one person attend a meeting,
justification for attendance of more than
one person may be provided following
the incurrence of that cost. This is the
procedure the contractor should follow
for impromptu and routine meetings.

Comment: Two commenters stated
that the proposed requirement for
advance approval for costs for items
listed in this section creates cost
allowability rules which are not
consistent with current FAR cost
allowability rules since the Federal
Acquisition Regulation (FAR) does not
contain specific advance approval
requirements.

Response: This section of the final
rule effectively puts contractors on
advance notice that the contractors must
demonstrate the reasonableness of
certain listed costs. Contracting officers
can require the contractor to
demonstrate the reasonableness of a cost
by questioning the cost. The Federal
Acquisition Regulation already states, at
48 CFR (FAR) 31.201-3, that no
presumption of reasonableness is
attached to the incurrence of costs by a
contractor. In accordance with 48 CFR
(FAR) 31.201-3, the contracting officer
shifts the burden of proof to the
contractor when the reasonableness of
the cost is questioned. Section 719.35
automatically invokes this process for
the listed costs.

Section 719.37 Are There Any Special
Procedures or Requirements Regarding
Subcontractor Legal Costs?

Comment: One commenter viewed
§ 719.37(b) as subjecting subcontractors
to the same set of requirements imposed
on prime contractors while two
commenters stated that this proposal is
unworkable and unmanageable.

Response: The Department agrees
that, as proposed, this section could be
read in a manner that would make it
somewhat unworkable and this section
has been revised to require the
contractor submit to Department
counsel information copies of
subcontractor invoices for legal services.

Section 719.39 What Happens When
More Than One Contractor Is a Party to
a Matter?

Comment: Two commenters stated
that it is unreasonable to expect
contractors and their retained legal
counsel to waive ethical conflict issues

which are created by the lead lawyer
requirement.

Response: The Department has
already provided for exceptions for
situations where an ethical conflict
arises, including an exception for
situations where there are conflicts with
the standards of professional conduct
(§719.39(a)), and an opportunity for the
contractor to demonstrate the
reasonableness of its decision
(§ 719.39(b)).

Comment: Another commenter
recommended the section be modified
to give Department counsel the
authority to approve joint or lead
counsel recommended by the parties
and to designate directly only in those
situations where recommended counsel
is unacceptable or the contractors
cannot agree on a choice.

Response: It is not the intent of the
regulation to circumscribe the
contractors’ choice of counsel but to
eliminate duplicative billings for
identical legal services, particularly
where the issues involved are similar for
the contractors involved. The language
in this section has been modified to
permit contractors to propose their
preference for the attorney or law firm
to serve as lead counsel.

Comment: Two of the commenters
interpreted this provision as making
expressly unallowable legal costs
incurred by a contractor who hires
different counsel than the designated
lead counsel.

Response: As stated earlier in this
rulemaking, every situation will be
reviewed on an individual basis.
Reasonable costs will be reimbursed
where the contractor can demonstrate
the reasonableness of its decision to
engage additional counsel based on
contractor interests that diverge from
those represented by lead counsel.

III. Procedural Requirements
A. Review Under Executive Order 12866

Today’s regulatory action has been
determined not to be a “significant
regulatory action” under Executive
Order 12866, ‘Regulatory Planning and
Review,” (58 FR 51735, October 4,
1993). Accordingly, this final rule was
not subject to review under that
Executive Order by the Office of
Information and Regulatory Affairs of
the Office of Management and Budget
(OMB).

B. Review Under Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform,” 61 FR 4729 (February 7, 1996),

imposes on Executive agencies the
general duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; (3)
provide a clear legal standard for
affected conduct rather than a general
standard; and (4) promote simplification
and burden reduction. With regard to
the review required by section 3(a),
section 3(b) of Executive Order 12988
specifically requires that Executive
agencies make every reasonable effort to
ensure that the regulation: (1) clearly
specifies the preemptive effect, if any;
(2) clearly specifies any effect on
existing Federal law or regulation; (3)
provides a clear legal standard for
affected conduct while promoting
simplification and burden reduction; (4)
specifies the retroactive effect, if any; (5)
adequately defines key terms; and (6)
addresses other important issues
affecting clarity and general
draftsmanship under any guidelines
issued by the Attorney General. Section
3(c) of Executive Order 12988 requires
Executive agencies to review regulations
in light of applicable standards in
section 3(a) and section 3(b) to
determine whether they are met or it is
unreasonable to meet one or more of
them. The Department has completed
the required review and determined
that, to the extent permitted by law, the
regulations meet the relevant standards
of Executive Order 12988.

C. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 601, et seq., requires that a
federal agency prepare a regulatory
flexibility analysis for any rule for
which the agency is required to publish
a general notice of proposed
rulemaking. Such an analysis is not
required, however, if the agency
certifies that the rule would not, if
promulgated, have a significant
economic impact on a substantial
number of small entities (5 U.S.C.
605(b)).

The Department certifies that today’s
final rule creating a new part 10 CFR
part 719 does not have a significant
economic impact on a substantial
number of small entities. This rule only
restates and clarifies the Department’s
restrictions on the reimbursement of
contractor legal costs. The rule affects
only potential claims for reimbursement
of costs. The rule does not directly
regulate small entities.

D. Review Under the Paperwork
Reduction Act

The final rule requires each covered
contractor to submit a legal management
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plan that describes the contractor’s
practices for managing legal costs and
matters for which it procures the
services of retained legal counsel. This
collection of information is required for
the Department to determine whether to
approve reimbursement of contractors’
litigation and other legal expenses.

The Department submitted to the
Office of Management and Budget
(OMB) this collection of information for
review and approval under the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq. The Office of Management
and Budget has not yet approved the
collection of information in this rule.
An agency may not conduct or sponsor,
and a person is not required to respond
to, a collection of information unless the
collection has been reviewed and
assigned a control number by OMB.

E. Review Under the National
Environmental Policy Act

The Department has concluded that
promulgation of this final rule falls into
a class of actions which would not
individually or cumulatively have
significant impact on the human
environment, as determined by
Department of Energy regulations (10
CFR part 1021, subpart D) implementing
the National Environmental Policy Act
(NEPA) of 1969 (42 U.S.C. 4321 et seq.).
Specifically, this final rule is
categorically excluded from NEPA
review because the amendments to the
DEAR would be strictly procedural
(categorical exclusion A6). Therefore,
this final rule does not require an
environmental impact statement or
environmental assessment pursuant to
NEPA.

F. Review Under Executive Order 13132

Executive Order 13132 (64 FR 43255,
August 10, 1999) requires agencies to
develop an accountable process to
ensure meaningful and timely input by
State and local officials in the
development of regulatory policies that
have ‘“‘federalism implications.” As
defined in the Executive Order, policies
that have federalism implications
include regulations that have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. The Department
has examined this final rule and has
determined that it would not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various

levels of government. No further action
is required by Executive Order 13132.

G. Review Under the Unfunded
Mandates Reform Act of 1995

The Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4) generally
requires a Federal agency to perform a
detailed assessment of costs and
benefits of any rule imposing a Federal
Mandate with costs to State, local or
tribal governments, or to the private
sector, of $100 million or more. This
rulemaking affects private sector
entities, and the impact is less than
$100 million.

H. Review Under the Treasury and
General Government Appropriations
Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub.L 105-277) requires
federal agencies to issue a Family
Policymaking Assessment for any
proposed rule or policy that may affect
family well-being. Today’s rule does not
impact on the autonomy or integrity of
the family institution. Accordingly, the
Department has concluded that it is not
necessary to prepare a Family
Policymaking Statement.

I. Congressional Notification

As required by 5 U.S.C. 801, the
Department will report to Congress
promulgation of this final rule prior to
its effective date. The report will state
that it has been determined that the rule
is not a “major rule” as defined by 5
U.S.C. 804(2).

List of Subjects
10 CFR Part 719
Government contracts, Legal services,

Reportintg and recordkeeping
requirements.
48 CFR Parts 931 and 970
Government procurement.
Issued in Washington, DC on January 3,
2001.
T.J. Glauthier,
Deputy Secretary, Department of Energy.
For the reasons set out in the
preamble, Chapter III of title10 and
Chapter 9 of title 48 of the Code of
Federal Regulations is amended as set
forth below:
1. 10 CFR Part 719 is added to read
as follows:

PART 719—CONTRACTOR LEGAL
MANAGEMENT REQUIREMENTS

Subpart A—General Provisions

719.1 What is the purpose of this part?
719.2 What are the definitions of terms
used in this part?

719.3 What contracts are covered by this
part?

719.4 Are law firms that are retained by the
Department covered by this part?

719.5 What contracts are not covered by
this part?

719.6 Are there any types of legal matters
not included in the coverage of this part?

719.7 Is there a procedure for exceptions or
deviations from this part?

Subpart B—Legal Management Plan

719.10 What information must be included
in the legal management plan?

719.11 Who must submit a legal
management plan?

719.12 When must the plan be submitted?

719.13 Who at the Department must receive
and review the plan?

719.14 Will the Department notify the
contractor concerning the adequacy or
inadequacy of the submitted plan?

719.15 What are the requirements for a
staffing and resource plan?

719.16 When must the staffing and resource
plan be submitted?

719.17 Are there any budgetary
requirements?

Subpart C—Engagement Letter

719.20 When must an engagement letter be
used?

719.21 What are the required elements of an
engagement letter?

Subpart D—Reimbursement of Costs
Subject to This Part

719.30 Is there a standard for determining
cost reasonableness?

719.31 How does the Department determine
whether fees are reasonable?

719.32 For what costs is the contractor, or
Department retained counsel, limited to
reimbursement of actual costs only?

719.33 What categories of costs are
unallowable?

719.34 What is the treatment for travel
costs?

719.35 What categories of costs require
advance approval?

719.36  Who at the Department must give
advance approval?

719.37 Are there any special procedures or
requirements regarding subcontractor
legal costs?

719.38 Are costs covered by this part
subject to audit?

719.39 What happens when more than one
contractor is a party to the matter?

Subpart E—Department Counsel
Requirements

719.40 What is the role of Department
counsel as a contracting officer’s
representative?

719.41 What information must be
forwarded to the General Counsel’s
Office concerning contractor
submissions to Department counsel
under this part?

719.42 What types of field actions must be
coordinated with Headquarters?
Appendix to Part 719—Guidance for
Legal Resource Management

Authority: 42 U.S.C. 2201, 5814, 5815 and
7101, et seq.; 50 U.S.C. 2401, et seq.
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Subpart A—General Provisions

§719.1 What is the purpose of this part?

This part is intended to facilitate
control of Department and contractor
legal costs, including litigation costs.
The contractor is required to develop a
procedure for retaining legal counsel,
and to document the analysis used to
decide when, where and who will be
engaged as outside counsel and the
terms of the engagement. Payment of
law firm invoices and reimbursement of
contractor legal costs under covered
contracts is subject to compliance with
this part.

§719.2 What are the definitions of terms
used in this part?

For purposes of this part:

Alternative dispute resolution
includes processes such as mediation,
neutral evaluation, mini-trials and
arbitration.

Contractor means any person or entity
with whom the Department contracts for
the acquisition of goods or services.

Covered contracts means those
contracts described in § 719.3.

Department means the Department of
Energy, including the National Nuclear
Security Administration.

Department counsel means the
individual in the field office, or
Headquarter’s office, designated as the
contracting officer’s representative and
point of contact for a contractor or
Department retained legal counsel, for
purposes of this part only, for
submission and approval of the legal
management plan, advance approval of
certain costs, and submission of a
staffing and resource plan, as addressed
in this part.

Legal costs include, but are not
limited to, administrative expenses
associated with the provision of legal
services by retained legal counsel; the
costs of legal services provided by
retained legal counsel; the costs of the
services of accountants, consultants, or
others retained by the contractor or by
retained legal counsel to assist retained
legal counsel; and any similar costs
incurred by or in connection with the
services of retained legal counsel.

Legal management plan means a
statement describing the contractor’s
practices for managing legal costs and
matters for which it procures the
services of retained legal counsel.

Retained legal counsel means
members of the bar working in the
private sector, either individually or in
law firms, who are retained by a
contractor or the Department to provide
legal services.

Significant matters means legal
matters, including litigation, involving

significant issues as determined by
Department counsel, and any legal
matter where the amount of any legal
costs, over the life of the matter, is
expected to exceed $100,000.

Staffing and resource plan means a
statement prepared by retained legal
counsel describing plans for managing a
significant matter.

§719.3 What contracts are covered by this
part?

(a) This part covers cost
reimbursement contracts:

(1) For an amount exceeding
$100,000,000, and

(2) Involving work performed at the
facilities owned or leased by the
Department.

(b) This part covers contracts
otherwise not covered by paragraph 3(a)
of this section containing a specialized
clause requiring compliance with this
part.

(c) This part also covers Department
contracts with retained legal counsel
where the legal costs are expected to
exceed $100,000.

§719.4 Are law firms that are retained by
the Department covered by this part?

Retained legal counsel under fixed
rate or other type of contract with the
Department itself to provide legal
services must comply with the
following where the legal costs over the
life of the matter for which counsel has
been retained are expected to exceed
$100,000:

(a) Requirements related to staffing
and resource plans in subpart B of this
part,

(b) Engagement letter requirements if
legal work is contracted out, and

(c) Cost guidelines in subpart D of this
part.

§719.5 What contracts are not covered by
this part?

This part does not cover:

(a) Fixed price contracts;

(b) Cost reimbursement contracts for
an amount less than $100,000,000; or

(c) Contracts for an amount exceeding
$100,000,000 involving work not
performed at a government owned or
leased site.

§719.6 Are there any types of legal
matters not included in the coverage of this
part?

Matters not covered by this part
include:

(a) Matters handled by counsel
retained by an insurance carrier;

(b) Routine intellectual property law
support services;

(c) Routine workers and
unemployment compensation matters
and labor arbitrations; and

(d) Routine matters handled by
counsel retained through a GSA supply
schedule.

§719.7 Is there a procedure for exceptions
or deviations from this part?

(a) Requests for exceptions or
deviations from this part by contractors
must be made in writing to Department
counsel and approved by the General
Counsel. If an alternate procedure is
proposed for compliance with an
individual requirement in this part, that
procedure must be included in the
written request by the contractor.

(b) The General Counsel may
authorize exceptions based on a
recommendation of Department
counsel. The General Counsel may also
establish exceptions to this part based
on current field office and contractor
practices which satisfy the purpose of
these requirements.

(c) Exceptions to this part which are
also a deviation from the cost principles
(see subpart D of this part) must be
approved by the Procurement Executive.
See 48 CFR (FAR) 31.101. Written
requests from contractors for a deviation
to a cost principle must be submitted to
the contracting officer, with a copy
provided to Department counsel.

Subpart B—Legal Management Plan

§719.10 What information must be
included in the legal management plan?

The legal management plan must
include the following items:

(a) A description of the legal matters
that may necessitate handling by
retained legal counsel.

(b) A discussion of the factors the
contractor must consider in determining
whether to handle a particular matter
utilizing retained legal counsel.

(c) An outline of the factors the
contractor must consider in selecting
retained legal counsel, including:

(1) Competition;

(2) Past performance and proficiency
shown by previously retained counsel;

(3) Particular expertise in a specific
area of the law;

(4) Familiarity with the Department’s
activity at the particular site and the
prevalent issues associated with facility
history and current operations;

(5) Location of retained legal counsel
relative to:

(i) The site involved in the matter,

(ii) Any forum in which the matter
will be processed, and

(iii) Where a significant portion of the
work will be performed;

(6) Experience as an advocate in
alternative dispute resolution
procedures such as mediation;

(7) Actual or potential conflicts of
interest; and
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(8) The means and rate of
compensation (e.g., hourly billing, fixed
fee, blended fees, etc.).

(d) A description of:

(1) The system that the contractor will
use to review each case to determine
whether and when alternative dispute
resolution is appropriate;

(2) The role of in house counsel in
cost management;

(3) The contractor’s process for review
and approval of invoices from outside
law firms or consultants;

(4) The contractor’s strategy for
interaction with, and supervision of,
retained legal counsel;

(5) How appropriate interaction with
the contracting officer and Department
counsel will be ensured; and,

(6) The contractor’s corporate
approach to legal decision making.

§719.11 Who must submit a legal
management plan?

Contractors identified under
paragraphs (a) and (b) in § 719.3 must
submit a legal management plan.

§719.12 When must the plan be
submitted?

Contractors identified under
paragraphs (a) and (b) in § 719.3 must
submit a legal management plan within
60 days following the execution of a
contract with the Department.

§719.13 Who at the Department must
receive and review the plan?

The contractors identified under
paragraphs (a) and (b) in §719.3 must
file a legal management plan with
Department counsel.

§719.14 Will the Department notify the
contractor concerning the adequacy or
inadequacy of the submitted plan?

(a) The Department will notify the
contractor within 30 days of the
contractor’s submission of the plan of
any deficiencies relating to
requirements in § 719.10.

(b) The contractor must either correct
identified deficiencies within 30 days of
notice of the deficiency or file a letter
with the General Counsel disputing the
determination of a deficiency.

§719.15 What are the requirements for a
staffing and resource plan?

(a) For significant matters, the
contractor must require retained legal
counsel providing legal services to
prepare a staffing and resource plan as
provided in this section. The contractor
must then forward the staffing and
resource plan to Department counsel.
Department retained counsel subject to
this part must prepare a staffing and
resource plan and forward it to
Department counsel.

(b) A staffing and resource plan is a
plan describing:

(1) Major phases likely to be involved
in the handling of the matter;

(2) Timing and sequence of such
phases;

(3) Projected cost for each phase of the
representation; and

(4) Numbers and mix of resources,
when applicable, that the retained legal
counsel intends to devote to the
representation.

(c) For significant matters in
litigation, in addition to the generalized
annual budget required by §719.17 a
staffing and resource plan must include
a budget, broken down by phases,
including at a minimum:

(1) Matter assessment, development
and administration;

(2) Pretrial pleadings and motions;

(3) Discovery;

(4) Trial preparation and trial; and

(5) Appeal.

§719.16 When must the staffing and
resource plan be submitted?

(a) For significant matters in
litigation, the contractor or Department
retained counsel must submit the
staffing and resource within 30 days
after the filing of an answer or a
dispositive motion in lieu of an answer,
or 30 days after a determination that the
cost is expected to exceed $100,000.

(b) For significant legal services
matters, the contractor or Department
retained counsel must submit the
staffing and resource plan within 30
days following execution of an
engagement letter.

(c) Contractors and Department
retained counsel must submit updates to
staffing and resource plans annually or
sooner if significant changes occur in
the matter.

(d) When it is unclear whether a
matter is significant, the contractor must
consult with Department counsel on the
question.

(e) The purpose of the staffing and
resource plan is primarily
informational, but Department counsel
may state objections within 30 days of
the submission of a staffing and
resource plan. When an objection is
stated, the contractor has 30 days to
satisfy the objection or dispute the
objection in a letter to the General
Counsel.

§719.17 Are there any budgetary
requirements?

(a) Contractors required to submit a
legal management plan must also
submit an annual legal budget covering
then pending matters to Department
counsel.

(b) The annual legal budget must
include cost projections for known or

existing matters for which reimbursable
legal costs are expected to exceed
$100,000, at a level of detail reflective
of the types of billable activities and the
stage of each such matter.

(c) For informational purposes for
both the contractor and Department
counsel, the contractor must report on
its success on staying within budget at
the conclusion of the period covered by
each annual legal budget. The
Department recognizes, however, that
there will be departures from the annual
budget beyond the control of the
contractor.

Subpart C—Engagement Letters

§719.20 When must an engagement letter
be used?

Contractors must submit an
engagement letter to retained legal
counsel expected to provide $25,000 or
more in legal services for a particular
matter and submit a copy of
correspondence relating to § 719.21,
including correspondence from retained
legal counsel addressing any of the
issues under § 719.21, to Department
counsel.

§719.21 What are the required elements of
an engagement letter?

(a) The engagement letter must
require retained legal counsel to assist
the contractor in complying with this
part and any supplemental guidance
distributed under this part.

(b) At a minimum, the engagement
letter must include the following:

(1) A process for review and
documented approval of all billing by a
contractor representative, including the
timing and scope of billing reviews.

(2) A statement that provision of
records to the Government is not
intended to constitute a waiver of any
applicable legal privilege, protection, or
immunity with respect to disclosure of
these records to third parties. (An
exemption for specific records may be
obtained where contractors can
demonstrate that a particular situation
may provide grounds for a waiver.)

(3) A requirement that the contractor,
the Department, and the General
Accounting Office, have the right upon
request, at reasonable times and
locations, to inspect, copy, and audit all
records documenting billable fees and
costs.

(4) A statement that all records must
be retained for a period of three (3) years
after the final payment.

(c) The contractor must obtain the
following information from retained
counsel:

(1) Identification of all attorneys and
staff who are assigned to the matter and
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the rate and basis of their compensation
(i.e., hourly rates, fixed fees,
contingency arrangement) and a process
for obtaining approval of temporary
adjustments in staffing levels or
identified attorneys.

(2) An initial assessment of the
matter, along with a commitment to
provide updates as necessary.

(3) A description of billing
procedures, including frequency of
billing and billing statement format.

(d) The contractor must obtain
retained counsel’s agreement to the
following:

(1) That in significant matters a
staffing and resource plan for the
conduct of the matter must be submitted
by the retained legal counsel to the
contractor in accordance with the
requirements of §§719.15 and 719.16.

(2) That alternative dispute resolution
must be considered at as early a stage as
possible where litigation is involved.

(3) That retained counsel must
comply with the cost guidelines in
subpart D of this part.

(4) That retained counsel must
provide a certification concerning the
costs submitted for reimbursement that
is consistent with the certification in the
Attachment to Appendix A to this part.

(5) That professional conflicts of
interest issues must be identified and
addressed promptly.

(e) Additional requirements may be
included in an engagement letter based
on the needs of the contractor or the
office requiring the Department retained
counsel.

Subpart D—Reimbursement of Costs
Subject to This Part

§719.30 Is there a standard for
determining cost reasonableness?

The standard for cost reasonableness
determinations, one of the criteria for an
allowability determination, is contained
in the Federal Acquisition Regulation
(FAR), at 48 CFR 31.201-3.

§719.31 How does the Department
determine whether fees are reasonable?

In determining whether fees or rates
charged by retained legal counsel are
reasonable, the Department may
consider:

(a) Whether the lowest reasonably
achievable fees or rates (including any
currently available or negotiable
discounts) were obtained from retained
legal counsel;

(b) Whether lower rates from other
firms providing comparable services
were available;

(c) Whether alternative rate structures
such as flat, contingent, and other
innovative proposals, were considered;

(d) The complexity of the legal matter
and the expertise of the law firm in this
area; and

(e) The factors listed in § 719.10(c).

§719.32 For what costs is the contractor,
or Department retained counsel, limited to
reimbursement of actual costs only?

All costs determined to be allowable
are reimbursable for actual costs only,
with no overhead or surcharge
adjustments.

§719.33 What categories of costs are
unallowable?

(a) Specific categories of unallowable
costs are contained in the cost
principles at 48 CFR (FAR) part 31 and
48 CFR (DEAR) part 931 and 970.31. See
also 41 U.S.C. 256(e).

(b) The Department does not consider
for reimbursement any costs incurred
for entertainment or alcoholic
beverages. See 48 CFR (FAR) 31.205-14
and 31.205-51 and 41 U.S.C. 256(e).

(c) Costs that are customarily or
already included in billed hourly rates
are not separately reimbursable.

(d) Interest charges that a contractor
incurs on any outstanding (unpaid) bills
from retained legal counsel are not
reimbursable.

§719.34 What is the treatment for travel
costs?

Travel and related expenses must at a
minimum comply with the restrictions
set forth in 48 CFR (FAR) 31.205—46, or
48 CFR (DEAR) 970.3102—-05—46, as
appropriate, to be reimbursable.

§719.35 What categories of costs require
advance approval?

Costs for the following require
specific justification or advance written
approval from Department counsel to be
considered for reimbursement:

(a) Computers or general application
software, or non-routine computerized
databases specifically created for a
particular matter;

(b) Charges for materials or non-
attorney services exceeding $5,000;

(c) Secretarial and support services,
word processing, or temporary support
personnel;

(d) Attendance by more than one
person at a deposition, court hearing,
interview or meeting;

(e) Expert witnesses and consultants;

(f) Trade publications, books,
treatises, background materials, and
other similar documents;

(g) Professional or educational
seminars and conferences;

(h) Preparation of bills or time spent
responding to questions about bills from
either the Department or the contractor;

(i) Food and beverages when the
attorney or consultant is not on travel

status and away from the home office;
and
(j) Pro hac vice admissions.

§719.36 Who at the Department must give
advance approval?

If advance approval is required under
this part, the advance approval must be
obtained from the Department counsel
unless the Department counsel indicates
that approval of a request may only be
given by the contracting officer.

§719.37 Are there any special procedures
or requirements regarding subcontractor
legal costs?

(a) The contractor must have a
monitoring system for subcontractor
legal matters likely to reach $100,000
over the life of the matter. The purpose
of this system is to enable the contractor
to perform the same type of analysis and
review of subcontractor legal
management practices that the
Department can perform of the
contractor’s legal management practices.
The monitoring is intended to enable
the contractor to keep the Department
informed about significant
subcontractor legal matters, including
significant matters in litigation. The
burden is on the prime contractor to be
responsive to questions raised by the
Department concerning significant
subcontractor legal matters.

(b) Contractors must submit
information copies of subcontractor
invoices for legal services to Department
counsel.

§719.38 Are costs covered by this part
subject to audit?

All costs covered by this part are
subject to audit by the Department, its
designated representative or the General
Accounting Office. See §719.21.

§719.39 What happens when more than
one contractor is a party to a matter?

(a) If more than one contractor is a
party in a particular matter and the
issues involved are similar for all the
contractors, a single legal counsel
designated by the General Counsel must
either represent all of the contractors or
serve as lead counsel, when the rights
of the contractors and the government
can be effectively represented by a
single legal counsel, consistent with the
standards for professional conduct
applicable in the particular matter.
Contractors may propose to the General
Counsel their preference for the
individual or law firm to perform as the
lead counsel for a particular matter.

(b) If a contractor, having been
afforded an opportunity to present its
views concerning joint or lead
representation, does not acquiesce in
the designation of one retained legal
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counsel to represent a number of
contractors, or serve as lead counsel,
then the legal costs of such contractor
are not reimbursable by the Department,
unless the contractor persuasively
shows that it was reasonable for the
contractor to incur such expenses.

Subpart E—Department Counsel
Requirements

§719.40 What is the role of Department
counsel as a contracting officer’s
representative?

(a) The individual selected as
Department counsel for a contract
subject to the requirements of this part
must be approved by the contracting
officer and the appropriate Chief
Counsel, or General Counsel if at
Headquarters. The Department counsel
must receive written delegated authority
from the contracting officer to serve as
the contracting officer’s representative
for legal matters. The contractor must
receive a copy of this delegation of
authority.

(b) Actions by Department counsel
may not exceed the responsibilities and
limitations as delegated by the
contracting officer. Delegated
contracting officer representative
authority may not be construed to
include the authority to execute or to
agree to any modification of the contract
nor to attempt to resolve any contract
dispute concerning a question of fact
arising under the contract.

§719.41 What information must be
forwarded to the General Counsel’s Office
concerning contractor submissions to
Department counsel under this part?

Department counsel must submit
through the General Counsel reporting
system, the approved costs and status
updates for all matters involving
retained counsel, including but not
limited to contractor litigation. The
reports are to be received by the 15th
day of the month following the end of
each quarter of the fiscal year.

§719.42 What types of field actions must
be coordinated with Headquarters?

(a) Requests from contractors for
exception from this entire part must be
coordinated with Headquarters.

(b) Requests from contractors for
approval to initiate or defend litigation,
or to appeal from adverse decisions,
where legal issues of first impression,
sensitive issues, issues of significance to
the Department nationwide or issues of
broad applicability to the Government
that might adversely impact its
operations are involved must be
coordinated by Department counsel
with the Deputy General Counsel for
Litigation or his/her designee.

(c) Department field counsel must
inform the General Counsel of any
significant matter, as defined in this
part, and must coordinate any action
involving a significant matter with the
General Counsel, or his/her designee, as
directed by the General Counsel or his/
her designee.

Appendix to Part 719—Guidance for
Legal Resource Management

Management and Administration of Outside
Legal Services

1.0 Initiation of Litigation

2.0 Defense of Litigation

2.1 Disapproval of Defensive Litigation

3.0 Notice to the Department of Significant
Matters and Litigation

4.0 Alternative Dispute Resolution

5.0 Cost Allowability Issues

5.1 Underlying Cause for Incurrence of
Costs

5.2 Fees and Other Charges

6.0 Role of Department Counsel as the
Contracting Officer’s Representative

7.0 Future Amendments to Guidance

Attachment—Contractor Litigation and Legal
Costs, Model Bill Certification and
Format

Management and Administration of Outside
Legal Services

This guidance is intended to assist
contractors and the Department’s contracting
officers and counsel in managing the costs of
outside legal services. This guidance is also
intended to assist retained legal counsel who
provide services to the Department or to the
Department’s contractors.

1.0 Initiation of Litigation

(A) The Insurance—Litigation and Claims
clause (48 CFR (DEAR) 970.5228-1) in the
Department’s facility management contracts
provides that the contractor may not initiate
litigation, including appeals from adverse
decisions, without the prior authorization or
approval of Department counsel acting in
his/her capacity as the Department’s
contracting officer representative. The
following are the minimum informational
requirements for requests for authorization or
approval under that clause:

(1) Identification of the proposed parties;

(2) The nature of the proposed action;

(3) Relief sought;

(4) Venue;

(5) Proposed representation and reason for
selection;

(6) An analysis of the issues and the
likelihood of success, and any time limitation
associated with the requested approval;

(7) The estimated costs associated with the
proposed action, including whether outside
counsel has agreed to a contingent fee
arrangement;

(8) Whether, for any reason, the contractor
will assume any part of the costs of the
action;

(9) A description of any attempts to resolve
the issues that would be the subject of the
litigation, such as through mediation or other
means of alternative dispute resolution; and

(10) A discussion of why initiating
litigation would prove beneficial to the
contractor and to the Government.

(B) Department counsel should advise the
contracting officer concerning each request
and must provide assistance to the
contracting officer in communicating the
Department’s decision to the contractor.

2.0 Defense of Litigation

(A) In accordance with the Insurance-
Litigation and Claims clause, the contractor
must immediately notify Department
counsel, acting in his/her capacity as
contracting officer representative, of the
initiation of litigation against the contractor.
Department counsel will advise the
contractor as to:

(1) Whether the defense of the litigation
will be either approved or disapproved or
approval deferred and any conditions to
which approval is subject;

(2) Whether the contractor must authorize
the Government to defend the action;

(3) Whether the Government will take
charge of the action; or

(4) Whether the Government must receive
an assignment of the contractor’s rights.

(B) When defensive litigation is approved
at a later stage or at the conclusion of the
matter, reimbursement can be made for only
those expenses which would have been
reimbursable as allowable costs if the
Department had originally approved the
defense of the litigation.

2.1

If the Department disapproves in advance
the costs of defense of the litigation, the
contractor will be notified of the disapproval
and that contract funds may not be used to
fund the defense of the litigation. The
contractor will also be informed if the
Department changes its position. Contractor
compliance with these policies and
procedures does not itself obligate the
Department to reimburse litigation costs or
judgment costs when Departmental approval
of the litigation cost has been denied or
deferred.

3.0 Notice to the Department of Significant
Matters and Litigation

Disapproval of Defensive Litigation

The contractor’s procedures under its Legal
Management Plan should include provisions
for earliest possible notification to the
Department of the likely initiation of any
“significant matters” involving class actions,
radiation or toxic substance exposure,
problems concerning the safeguarding of
classified information, and any other matters
involving issues which the contractor has
reason to believe are of general importance to
the Department or the government as a
whole.

4.0 Alternative Dispute Resolution

Contractors are expected to evaluate all
matters for appropriate alternative dispute
resolution (ADR) at various stages of an issue
in dispute, e.g., before a case is filed, pre-
discovery, after initial discovery and pre-
trial. This evaluation should be done in
coordination with the Department’s ADR
liaison if one has been established or
appointed or the Department counsel if an
ADR liaison has not been appointed.
Contractors, contractor counsel, and
Department counsel are also encouraged to
consult with the Department’s Director of the
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Office of Dispute Resolution. The Department
anticipates that mediation will be the
principal and most common method of
alternative dispute resolution. In exceptional
circumstances, arbitration may be
appropriate. However, agreement to arbitrate
should generally be consistent with the
Administrative Dispute Resolution Act
(incorporated in part at 5 U.S.C. 571, et seq.)
and Department guidance issued under that
Act. When a decision to arbitrate is made, a
statement fixing the maximum award amount
should be agreed to in advance by the
participants.

5.0 Cost Allowability Issues

A determination of cost reasonableness
may depend on a variety of considerations
and circumstances. In accordance with 48
CFR (FAR) 31.201-3, no presumption of
reasonableness is attached to the incurrence
of costs by a contractor. 10 CFR part 719 and
this Appendix provide contractors guidelines
for incurring legal costs to which adherence
should result in a determination of
allowability if the cost is otherwise allowable
under the contract.

5.1
Costs

(A) While 10 CFR part 719 provides
procedures for incurring legal costs, the
determination of the reason for the
incurrence of the legal costs, e.g., liability,
fault or avoidability, is a separate
determination. This latter determination may
involve, for example, a possible finding of
willful misconduct or lack of good faith by
contractor management in the case of third
party liability, or a finding of violation of a
statute or regulation by the contractor in a
governmental proceeding. The reason for the
contractor incurring costs may be
determinative of the allowability of the
contractor’s legal costs. For example, legal
costs incurred by a contractor in defending
actions brought by governmental agency may
be covered by the Major Fraud Act, 41 U.S.C.
256(k), implemented as a cost principle at 48
CFR (FAR) 31.205—-47. In such cases, the
statute may restrict the Department’s
authority to reimburse legal costs incurred by
the contractor regardless of the outcome of
the action.

(B) In some cases, the final determination
of allowability of legal costs cannot be made
until a matter is fully resolved. This is
particularly true in the case of legal defense
costs covered by the restrictions in the Major
Fraud Act and is also a common problem in
cases covered by various whistleblower

Underlying Cause for Incurrence of

statutes and regulations. In certain
circumstances, contract and cost principle
language may permit conditional
reimbursement of costs pending the outcome
of the legal matter. Whether the Department
makes conditional reimbursements or
withholds any payment pending the
outcome, legal costs ultimately reimbursed
by the Department must satisfy the standards
of cost reasonableness.

5.2 Fees and Other Charges

(A) Requests by retained legal counsel that
are not in a direct contract with the
Department for fee increases should be sent
in writing to the contractor, who should
review the request for reasonableness. If the
contractor determines the request is
reasonable, the contractor should seek
approval for the request from Department
counsel and the contracting officer before it
authorizes any increase. Contractors should
attempt to lock in rates for partners,
associates and paralegals for at least a two-
year period.

(B) Costs listed in 10 CFR 719.33(c) are
usually incorporated into the rate or fee
structure. Consultants or experts hired by
retained legal counsel who do not include
any overhead or similar charges, such as
computer time, in their base rate, must have
those charges approved in advance by
Department counsel and the contracting
officer. Time charged by law students should
be scrutinized for its efficiency and have
prior authorization.

(C) Travel time may be reimbursed at a full
rate for the portion of time during which
retained legal counsel actually performs work
for which it was retained; any remaining
travel time during normal working hours
shall be reimbursed at 50 percent, except that
in no event is travel time for time during
which work was performed for other clients
reimbursable. Also, for long distance travel
that could be completed by various methods
of transportation, i.e., car, train, or plane,
only the charge for the overall fastest travel
time will be considered reasonable.

(D) For costs associated with the creation
and use of computerized databases,
contractors and retained legal counsel must
ensure that the creation and use of
computerized databases is necessary and
cost-effective. Potential use of databases
originally created by the Department or its
contractors for other purposes, but that can
be used to assist a contractor or retained legal
counsel in connection with a particular
matter, should be considered and be
coordinated with Department counsel.

6.0 Role of Department Counsel as the
Contracting Officer’s Representative

(A) An attorney from the field office or
from Headquarters will be appointed a
contracting officer’s representative by the
cognizant contracting officer. A contracting
officer may designate other Government
personnel to act as authorized representatives
for functions not involving a change in the
scope, price, terms or conditions of the
contract. This designation is made in writing
and contains specific instructions regarding
the extent to which the representatives may
take action for the contracting officer, and
prohibits the representative from signing
contractual documents. The contracting
officer is the only person authorized to
approve changes in any of the requirements
under the contract.

(B) Additional discussion of the authority
and limitation of contracting officers can be
found at 48 CFR (FAR) 1.602-1, and for
contracting officer’s representatives at 48
CFR (DEAR) 942.270-1. The clause,
Technical Direction, 48 CFR (DEAR)
952.242-70, also discusses the
responsibilities and limitations of a
contracting officer’s representative.

7.0 Future Amendments to Guidance

The Office of the General Counsel may by
memorandum provide additional guidance to
contractors. These memoranda will serve as
guidance for “safe harbor” practices for
contractors procuring outside legal services.

Attachment—Contractor Litigation and
Legal Costs, Model Bill Certification and
Format

1. Certification

Bills or invoices should contain a
certification signed by a representative of the
retained legal counsel to the effect that:

“Under penalty of law, [the representative]
acknowledges the expectation that the bill
will be paid by the contractor and that the
contractor will be reimbursed by the Federal
Government through the U.S. Department of
Energy, and, based on personal knowledge
and a good faith belief, certifies that the bill
is truthful and accurate, and that the services
and charges set forth herein comply with the
terms of engagement and the policies set
forth in the Department of Energy’s
regulation and guidance on contractor legal
management requirements, and that the costs
and charges set forth herein are necessary.”

2. Model Bill Format

|.—FOR FEES
- Name or
. Description of Mo . Amount
Date of service service Igtl{lc?rlr?e?/f Approved rate | Time charged (rate x time)

(See Note 1 to this table).

Il.—FOR DISBURSEMENTS

Date

Description of disbursement

Amount

(See Note 2 to this table).
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Note 1—Description of Service: All fees
must be itemized and described in sufficient
detail and specificity to reflect the purpose
and nature of the work performed (e.g.,
subject matter researched or discussed;
names of participants of calls/meetings; type
of documents reviewed).

Note 2—Description of Disbursement:
Description should be in sufficient detail to
determine that the disbursement expense was
in accordance with all applicable Department
policies on reimbursement of contractor legal
costs and the terms of engagement between
the contractor and the retained legal counsel.
The date the expense was incurred or
disbursed should be listed rather than the
date the expense was processed. The
following should be itemized: copy charge
(i.e., number of pages times a maximum of 10
cents per page); fax charges (date, phone
number and actual amount); overnight
delivery (date and amount); electronic
research (date and amount); extraordinary
postage (i.e., bulk or certified mail); court
reporters; expert witness fees; filing fees;
outside copying or binding charges;
temporary help (assuming prior approval).

Note 3—Receipts: Receipts for all expenses
equal to or above $75 must be attached.

2. The authority citation for Part 931
continues to read as follows:

Authority: 42 U.S.C. 7101, et seq.; 40
U.S.C. 486(c); 50 U.S.C. 2401, et seq.; 42
U.S.C. 2201.

PART 931—COST PRINCIPLES

3. Section 931.205-19 is added to
read as follows:

931.205-19 Insurance and Indemnification.
(Department coverage-paragraph (h)).

(h) Cost reimbursement contracts
involving work performed at facilities
owned or leased by the Department for
an amount exceeding $100,000,000
must insert the clause at 48 CFR
970.5228-1, Insurance-Litigation and
claims.

4. Section 931.205-33 is added to
read as follows:

931.205-33 Professional and consultant
service costs. (Department coverage-
paragraph (g))-

(g)(1) Reasonable litigation and other
legal expenses are allowable when
incurred in accordance with 10 CFR
part 719, Contractor Legal Management
Requirements, if not otherwise made
unallowable by law or provisions of the
contract.

(2)(A) Cost reimbursement contracts
involving work performed at facilities
owned or leased by the Department for
an amount exceeding $100,000,000 are
covered by this cost principle and 10
CFR part 719.

(B) This cost principle and 10 CFR
part 719 are applicable to legal counsel
retained by the Department itself for

litigation and other legal services where
the legal costs over the life of the matter
for which counsel has been retained are
expected to exceed $100,000.

(3) Contractors described in paragraph
(g)(2)(A) of this section are required to
submit a Legal Management Plan within
60 days of execution of a contract.

PART 970—DOE MANAGEMENT AND
OPERATING CONTRACTS

5. The authority citation for Part 970
continues to read as follows:

Authority: Atomic Energy Act of 1954 (42
U.S.C. 2201); Department of Energy
Organization Act (42 U.S.C. 7101, et seq.);
and National Nuclear Security
Administration Act (50 U.S.C. 2401, et seq.)

6. Section 970.3102—-05-33 is added to
read as follows:

970.3102-05-33 Professional and
consultant service costs. (Department
coverage-paragraph (g)).

(g) Section 931.205-33 is applicable
to management and operating contracts
under this part.

7. Section 970.5228-1 is amended by:

a. revising clause paragraph (e)(2),

b. revising the introcutory text of
clause paragraph (h),

c. revising clause paragraph (j)(4), and

d. removing clause paragraph (m).

The revisions read as follows:

970.5228—-1 Insurance—litigation and
claims.
* * * * *

* *x X%

(e)

(2) For liabilities (and reasonable
expenses incidental to such liabilities,
including litigation costs) to third
persons not compensated by insurance
or otherwise without regard to and as an
exception to the limitation of cost or
limitation of funds clause of this
contract.

* * * * *

(h) In addition to the cost
reimbursement limitations contained in
the cost principles at FAR part 31, as
supplemented in the DEAR, and
notwithstanding any other provision of
this contract, the contractor’s liabilities
to third persons, including employees
but excluding costs incidental to
workers’ compensation actions (and any
expenses incidental to such liabilities,
including litigation costs, counsel fees,
judgments and settlements), shall not be
reimbursed if such liabilities were
caused by contractor managerial
personnel’s * * *,

* * * * *

(') * % %

(4) The term “‘contractor’s managerial
personnel” is defined in the Property
clause in this contract.

* * * * *

8. Section 970.5244-1 is amended by
revising the reference to ““paragraphs (b)
through (x)” in the last sentence of
clause paragraph (a) to read ‘““paragraphs
(b) through (y)” and by adding clause
paragraph (y) to read as follows:

970.5244—-1 Contractor purchasing
system.
* * * * *

(y) Legal Services. Contractor purchases of
litigation and other legal services are subject
to the requirements in 10 CFR part 719 and
the requirements of this clause.

[FR Doc. 01-584 Filed 1-17-01; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

10 CFR Parts 1040 and 1042
RIN: 1901-AA87

Nondiscrimination on the Basis of Sex
in Education Programs or Activities
Receiving Federal Financial
Assistance

AGENCY: Department of Energy.
ACTION: Final rule.

SUMMARY: This final rule adds a new
part to the Code of Federal Regulations
to replace existing Department of Energy
(DOE) regulations for the enforcement of
Title IX of the Education Amendments
of 1972, as amended (“Title IX*’). Title
IX prohibits recipients of Federal
financial assistance from discriminating
on the basis of sex in education
programs or activities. The provisions of
this final rule are the same as a common
rule published by the Department of
Justice on August 30, 2000, for Federal
agencies that did not already have Title
IX implementing regulations. DOE
adopts the provisions of the common
rule in order to promote consistent and
adequate enforcement of Title IX.
EFFECTIVE DATE: February 20, 2001.

FOR FURTHER INFORMATION CONTACT:
Sharon Wyatt, Paralegal Specialist,
Office of Civil Rights and Diversity,
Department of Energy, 1000
Independence Avenue, SW.,
Washington, DC 20285. Telephone:
(202) 586-2256.

SUPPLEMENTARY INFORMATION:

I. Background

On June 13, 1980, DOE published a
final rule (10 CFR part 1040) to
implement various nondiscrimination
statutes, including Title IX of the
Education Amendments of 1972. 45 FR
40514. DOE’s Title IX regulations,
which prohibit discrimination on the
basis of sex in educational programs or
activities operated by recipients of
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Federal financial assistance, are found
principally in subpart C of 10 CFR part
1040.

On August 30, 2000, 20 Federal
departments and agencies published a
final common rule to provide for the
enforcement of Title IX by participating
Federal agencies that had not previously
promulgated Title IX implementing
regulations (‘‘Title IX common rule”).
65 FR 52858. The Department of Justice
coordinated development of the Title IX
common rule, consistent with its
responsibility under Executive Order
12250 to ensure the consistent and
effective implementation of Title IX and
other civil rights laws. DOE, as one of
four Federal agencies that had already
promulgated Title IX regulations, did
not join in the common rulemaking.

Upon further consideration, and on
the basis of the common notice of final
rulemaking, DOE has decided to replace
its existing regulations with the
provisions of the common rule. DOE’s
current regulations have not been
amended since 1980 and do not reflect
intervening developments, including
certain Supreme Court decisions, the
Civil Rights Restoration Act of 1987
(Public Law 100-259), and various
Executive orders. By adopting the
common rule, DOE brings its regulations
up-to-date and, by adopting the
language and form of the Title IX
common rule, should make it easier for
recipients of DOE financial assistance to
comply with Title IX requirements.

II. Overview of the Rule

Subpart A of this final rule sets forth
definitions as well as provisions
concerning remedial action and
affirmative action, required assurances,
adoption of grievance procedures, and
notification of nondiscrimination
policies. The effect of state and other
laws and other requirements is also
explained. Subpart B addresses the
scope or coverage of Title IX, and
Subpart C addresses nondiscrimination
on the basis of sex in admission and
recruitment practices with respect to
students.

Subpart D addresses
nondiscrimination on the basis of sex in
education programs or activities.
Specific areas covered in this subpart
are housing, access to course offerings,
access to schools operated by local
education agencies, counseling,
financial assistance, employment
assistance to students, health and
insurance benefits and services,
consideration of marital and parental
status, and athletics.

Subpart E covers the prohibitions of
discrimination on the basis of sex in
employment in educational programs or

activities. Specific aspects of
employment that are addressed include
hiring and employment criteria,
recruitment, compensation, job
classification and structure, promotion
and termination, fringe benefits,
consideration of marital or parental
status, leave practices, advertising, and
preemployment inquiries as to parental
and marital status. This subpart also
includes a provision to exempt from
Title IX coverage employment actions
where sex is a bona fide occupational
qualification.

Finally, Subpart F contains provisions
that reference DOE’s list of covered
programs and incorporate DOE’s
procedures for implementation and
enforcement of Title IX.

By adopting the provisions of the
Title IX common rule in this rule, DOE
is not imposing any new substantive
requirements, beyond the requirements
of Title IX, on recipients of DOE
funding.

As shown in the following “cross-
walk” table, some of the provisions of
new part 1042 (numbered to correspond
to the common rule) appear in different
order than in the existing regulations in
part 1042:

Part 1040
(current
regulations)

Part 1042

Subpart A
1042.100 1040.21
1040.23
1040.7
1040.4
1040.4(b)(1)
1040.24
1040.8
1040.5
1040.6

1040.22
1040.25
1040.26
1040.27
1040.28
1040.29
1040.30
1040.27

1040.31
1040.32
1040.33

1040.34
1040.35
1040.36
1040.37
1040.38
1040.39
1040.40
1040.41
1040.42
1040.43
1040.44
1040.45

Subpart E

Part 1040
Part 1042 (current
regulations)
1042.500 1040.47
1042.505 .... 1040.48
1042.510 1040.49
1042.515 1040.50
1042.520 .... 1040.51
1042.525 1040.52
1042.530 1040.53
1042.535 .... 1040.54
1042.540 1040.55
1042.545 ....cccoovveeen, 1040.56
1042.550 ....oooveieiiieien. 1040.57
Subpart F
1042.600 .... Appendix A
1042.605 1040.46

The only deviation in numbering
between part 1042 and the Title IX
common rule is in subpart F. Subpart F
of the Title IX common rule is titled
“Procedures” and contains § ____.600,
“Notice of covered programs,” that
requires each participating agency to
publish, within 60 days of the common
rule’s effective date, a notice of the
programs covered by its Title IX
regulations, and to periodically
republish the notice listing the
programs. In addition, most
participating agencies have included in
subpart Fa§__ .605 that incorporates
by reference the agencies’ procedures
for enforcing Title VI of the Civil Rights
Act of 1964, as amended (42 U.S.C.
2000d, et seq.). DOE already has
published a list of covered programs as
appendix A to 10 CFR part 1040.
Therefore, DOE includes in subpart F,
titled “Other Provisions,” a § 1042.600,
“Covered programs,” which simply
references the list of covered programs
in appendix A to part 1040. DOE has
followed other agencies in including in
subpart F a § 1042.605, “Enforcement
procedures,” that incorporates the
procedures for enforcing Title VI in
subparts G and H of part 1040.

This final rule includes various
compliance deadlines included in the
Title IX common rule, including
deadlines for self-evaluation
(§1042.110(c)) and initial notification of
the recipient’s nondiscrimination policy
(§ 1042.140(a)(2)). Most DOE recipients
already comply with these
requirements, and DOE does not intend
this rule to require any additional
actions by them. DOE notes that the
preamble to the final Title IX common
rule explains that recipient educational
institutions that have conducted a self-
evaluation under Title IX need not, as
a result of the Title IX common rule,
conduct a new self-evaluation. 65 FR
52863.
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II1. Public Comment

This rule imposes no new substantive
requirements on recipients of DOE
financial assistance. These revisions to
DOE'’s Title IX regulations only conform
DOE’s regulations to the Title IX
common rule adopted by other Federal
agencies and amend the text to reflect
changes in the law that have occurred
since DOE published its Title IX
regulations in 1980. Thus, this final rule
is not a significant rule involving equal
employment opportunity that must be
proposed for public comment under
Executive Order 12067, section 1-305.
Nor is an opportunity for public
comment required by the rulemaking
provisions of the Administrative
Procedure Act, 5 U.S.C. 553.

Furthermore, the provisions of this
final rule were proposed by the
Department of Justice and public
comment invited for a period of 60 days.
See 64 FR 58567 (Oct. 29, 1999). DOJ
received a total of 22 comments, five of
which were submitted by other Federal
agencies. The preamble to the final Title
IX common rule contains a summary of
the public comments and the
participating agencies’ responses to
those comments. See 65 FR 52860—
52864.

In light of the opportunity for public
comment provided by the Department of
Justice, and DOE’s obligation under
Executive Order 12250, section 1-402,
to promulgate regulations “consistent
with the requirements prescribed by the
Attorney General,” to the extent
permitted by law, no purpose would be
served by inviting public comment on
these regulations.

IV. Procedural Requirements

A. Review Under Executive Order 12866

This final rule has been determined
not to be a “significant regulatory
action” under Executive Order 12866,
“Regulatory Planning and Review,” (58
FR 51735, October 4, 1993).
Accordingly, this action was not subject
to review under that Executive Order by
the Office of Information and Regulatory
Affairs of the Office of Management and
Budget.

B. Review Under Executive Order 12250

This final rule has been reviewed by
the Attorney General in accordance with
the provisions of Executive Order
12250, “Leadership and Coordination of
Nondiscrimination Laws,” (3 CFR, 1980
Comp., p. 298).

C. Review Under Executive Order 12067

These regulations were submitted for
review by the Equal Employment
Opportunity Commission pursuant to

Executive Order 12067, ‘“Providing for
Coordination of Federal Equal
Employment Opportunity Programs,” (3
CFR, 1978 Comp., p. 2086).

D. Unfunded Mandates Reform Act of
1995

The Unfunded Mandates Reform Act
of 1995 (Public Law 104—4) generally
requires a Federal agency to perform a
detailed assessment of costs and
benefits of any rule imposing a Federal
mandate with costs to State, local, or
tribal governments, or to the private
sector, of $100 million or more. These
Title IX regulations, which enforce a
statutory prohibition on discrimination
on the basis of sex, will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, nor will they
significantly or uniquely affect small
governments. No further action is
required by the Unfunded Mandates
Reform Act of 1995.

E. The Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of an initial regulatory flexibility
analysis for any rule that by law must
be proposed for public comment unless
the agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
DOE is not required by law to propose
this financial assistance regulation for
public comment. Accordingly, the
Regulatory Flexibility Act requirements
do not apply to this rulemaking, and no
regulatory flexibility analysis has been
prepared.

F. Paperwork Reduction Act of 1995

No new information or record keeping
requirements are imposed by this
rulemaking. Accordingly, no clearance
by the Office of Management and
Budget is required under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). The information collections in
this rule are covered by OMB Control
No. 1910-0400.

G. Review Under the National
Environmental Policy Act

DOE has concluded that promulgation
of this final rule falls into a class of
actions that would not individually or
cumulatively have a significant impact
on the human environment, as
determined by DOE’s regulations
implementing the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.) Specifically, this
rule is covered under the Categorical
Exclusion in paragraph A5 to subpart D,
10 CFR part 1021, which covers

rulemakings that interpret or amend an
existing regulation without changing the
environmental effect of the regulation.
Accordingly, neither an environmental
assessment nor an environmental
impact statement is required.

H. Executive Order 13132

These Title IX regulations will not
have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. These Title IX
regulations do not subject recipients of
Federal funding to any new substantive
obligations because all recipients of
Federal funding that operate education
programs or activities have been bound
by Title IX’s anti-discrimination
provision since 1972. Therefore, in
accordance with section 6 of Executive
Order 13132, DOE has determined that
this rule does not have sufficient
federalism implications to warrant the
preparation of a federalism summary
impact statement. No further action is
required.

I. Review Under Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3 of Executive
Order 12988, “Civil Justice Reform,” 61
FR 4729 (February 7, 1996), imposes on
Executive agencies the general duty to
eliminate drafting errors and ambiguity;
write regulations to minimize litigation;
provide a clear legal standard for
affected conduct rather than a general
standard; and promote simplification
and burden reduction. Section 3(c) of
Executive Order 12988 requires
Executive agencies to review regulations
in light of applicable standards in
section 3(a) and section 3(b) to
determine whether they are met. DOE
has completed the required review and
determined that, to the extent permitted
by law, this final rule meets the relevant
standards of Executive Order 12988.

J. Congressional Notification

As required by 5 U.S.C. 801, DOE will
report to Congress promulgation of this
final rule prior to its effective date. The
report will state that it has been
determined that the rule is not a “major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 10 CFR Parts 1040
and 1042

Administrative practice and
procedure, Civil rights, Colleges and
universities, Education, Educational
facilities, Educational research,
Educational study programs, Equal
educational opportunity, Equal
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employment opportunity, Grant
programs-education, Investigations,
Marital status discrimination, Reporting
and recordkeeping requirements,
Schools, Sex discrimination, Student
aid, Women.

Issued in Washington, D.C. on January 2,
2001.
T.J. Glauthier,

Deputy Secretary.

For the reasons stated in the
preamble, DOE hereby amends chapter
X of Title 10 of the Code of Federal
Regulations as set forth below:

PART 1040—NONDISCRIMINATION IN
FEDERALLY ASSISTED PROGRAMS

1. The authority citation is revised to
read as follows:

Authority: 20 U.S.C. 1681-1686; 29 U.S.C.
794; 42 U.S.C. 2000d to 2000d—4a, 3601—
3631, 5891, 6101-6107, 6870, 7101 et seq.;
and 50 U.S.C. 2401 et seq.

2. Section 1040.1 is amended by
designating the current text as
paragraph (a) and adding paragraphs (b)
and (c) to read as follows:

§1040.1 Purpose.

* * * * *

(b) DOE regulations on enforcement of
nondiscrimination on the basis of
handicap in programs or activities
conducted by DOE are in part 1041 of
this chapter.

(c) DOE regulations on enforcement of
nondiscrimination on the basis of sex,
under Title IX of the Education Act
Amendments of 1972, as amended, are
in part 1042 of this chapter.

Subpart C—[Removed and Reserved]

3. Subpart C of 10 CFR part 1040 is
removed and reserved.

4. Part 1042, is added to chapter X to
read as follows:

PART 1042—NONDISCRIMINATION ON
THE BASIS OF SEX IN EDUCATION
PROGRAMS OR ACTIVITIES
RECEIVING FEDERAL FINANCIAL
ASSISTANCE

Subpart A—Introduction

Sec.

1042.100 Purpose and effective date.

1042.105 Definitions.

1042.110 Remedial and affirmative action
and self-evaluation.

1042.115 Assurance required.

1042.120 Transfers of property.

1042.125 Effect of other requirements.

1042.130 Effect of employment
opportunities.

1042.135 Designation of responsible
employee and adoption of grievance
procedures.

1042.140 Dissemination of policy.

Subpart B—Coverage

1042.200 Application.

1042.205 Educational institutions and other
entities controlled by religious
organizations.

1042.210 Military and merchant marine
educational institutions.

1042.215 Membership practices of certain
organizations.

1042.220 Admissions.

1042.225 Educational institutions eligible
to submit transition plans.

1042.230 Transition plans.

1042.235 Statutory amendments.

Subpart C—Discrimination on the Basis of
Sex in Admission and Recruitment
Prohibited

1042.300 Admission.
1042.305 Preference in admission.
1042.310 Recruitment.

Subpart D—Discrimination on the Basis of
Sex in Education Programs or Activities
Prohibited

1042.400

1042.405

1042.410

1042.415

1042.420
LEAs.

1042.425 Counseling and use of appraisal
and counseling materials.

1042.430 Financial assistance.

1042.435 Employment assistance to
students.

1042.440 Health and insurance benefits and
services.

1042.445 Marital or parental status.

1042.450 Athletics.

1042.455 Textbooks and curricular
material.

Education programs or activities.
Housing.

Comparable facilities.

Access to course offerings.
Access to schools operated by

Subpart E—Discrimination on the Basis of
Sex in Employment in Education Programs
or Activities Prohibited

1042.500
1042.505
1042.510
1042.515
1042.520
1042.525

Employment.

Employment criteria.

Recruitment.

Compensation.

Job classification and structure.

Fringe benefits.

1042.530 Marital or parental status.

1042.535 Effect of state or local law or other
requirements.

1042.540 Advertising.

1042.545 Pre-employment inquiries.

1042.550 Sex as a bona fide occupational
qualification.

Subpart F—Other Provisions
1042.600 Covered programs.
1042.605 Enforcement procedures.

Authority: 20 U.S.C. 1681, 1682, 1683,
1685, 1686, 1687, 1688; 42 U.S.C. 7101 et
seq.; and 50 U.S.C. 2401 et seq.

Subpart A—Introduction

§1042.100 Purpose and effective date.
The purpose of these Title IX
regulations is to effectuate Title IX of
the Education Amendments of 1972, as
amended (except sections 904 and 906
of those Amendments) (20 U.S.C. 1681,

1682, 1683, 1685, 1686, 1687, 1688),
which is designed to eliminate (with
certain exceptions) discrimination on
the basis of sex in any education
program or activity receiving Federal
financial assistance, whether or not
such program or activity is offered or
sponsored by an educational institution
as defined in these Title IX regulations.
The effective date of these Title IX
regulations is February 20, 2001.

§1042.105 Definitions.

As used in these Title IX regulations,
the term:

Administratively separate unit means
a school, department, or college of an
educational institution (other than a
local educational agency) admission to
which is independent of admission to
any other component of such
institution.

Admission means selection for part-
time, full-time, special, associate,
transfer, exchange, or any other
enrollment, membership, or
matriculation in or at an education
program or activity operated by a
recipient.

Applicant means one who submits an
application, request, or plan required to
be approved by an official of the
Department of Energy, or by a recipient,
as a condition to becoming a recipient
of Federal financial assistance.

Designated agency official means the
Director, Office of Civil Rights and
Diversity or any official to whom the
Director’s functions under this part are
relegated.

Educational institution means a local
educational agency (LEA) as defined by
20 U.S.C. 8801(18), a preschool, a
private elementary or secondary school,
or an applicant or recipient that is an
institution of graduate higher education,
an institution of undergraduate higher
education, an institution of professional
education, or an institution of
vocational education, as defined in this
section.

Federal financial assistance means
any of the following, when authorized
or extended under a law administered
by the Federal agency that awards such
assistance:

(1) A grant or loan of Federal financial
assistance, including funds made
available for:

(i) The acquisition, construction,
renovation, restoration, or repair of a
building or facility or any portion
thereof; and

(ii) Scholarships, loans, grants, wages,
or other funds extended to any entity for
payment to or on behalf of students
admitted to that entity, or extended
directly to such students for payment to
that entity.
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(2) A grant of Federal real or personal
property or any interest therein,
including surplus property, and the
proceeds of the sale or transfer of such
property, if the Federal share of the fair
market value of the property is not,
upon such sale or transfer, properly
accounted for to the Federal
Government.

(3) Provision of the services of Federal
personnel.

(4) Sale or lease of Federal property or
any interest therein at nominal
consideration, or at consideration
reduced for the purpose of assisting the
recipient or in recognition of public
interest to be served thereby, or
permission to use Federal property or
any interest therein without
consideration.

(5) Any other contract, agreement, or
arrangement that has as one of its
purposes the provision of assistance to
any education program or activity,
except a contract of insurance or
guaranty.

Institution of graduate higher
education means an institution that:

(1) Offers academic study beyond the
bachelor of arts or bachelor of science
degree, whether or not leading to a
certificate of any higher degree in the
liberal arts and sciences;

(2) Awards any degree in a
professional field beyond the first
professional degree (regardless of
whether the first professional degree in
such field is awarded by an institution
of undergraduate higher education or
professional education); or

(3) Awards no degree and offers no
further academic study, but operates
ordinarily for the purpose of facilitating
research by persons who have received
the highest graduate degree in any field
of study.

Institution of professional education
means an institution (except any
institution of undergraduate higher
education) that offers a program of
academic study that leads to a first
professional degree in a field for which
there is a national specialized
accrediting agency recognized by the
Secretary of Education.

Institution of undergraduate higher
education means:

(1) An institution offering at least two
but less than four years of college-level
study beyond the high school level,
leading to a diploma or an associate
degree, or wholly or principally
creditable toward a baccalaureate
degree; or

(2) An institution offering academic
study leading to a baccalaureate degree;
or

(3) An agency or body that certifies
credentials or offers degrees, but that
may or may not offer academic study.

Institution of vocational education
means a school or institution (except an
institution of professional or graduate or
undergraduate higher education) that
has as its primary purpose preparation
of students to pursue a technical,
skilled, or semiskilled occupation or
trade, or to pursue study in a technical
field, whether or not the school or
institution offers certificates, diplomas,
or degrees and whether or not it offers
full-time study.

Recipient means any State or political
subdivision thereof, or any
instrumentality of a State or political
subdivision thereof, any public or
private agency, institution, or
organization, or other entity, or any
person, to whom Federal financial
assistance is extended directly or
through another recipient and that
operates an education program or
activity that receives such assistance,
including any subunit, successor,
assignee, or transferee thereof.

Student means a person who has
gained admission.

Title IX means Title IX of the
Education Amendments of 1972, Public
Law 92-318, 86 Stat. 235, 373 (codified
as amended at 20 U.S.C. 1681-1688)
(except sections 904 and 906 thereof), as
amended by section 3 of Public Law 93—
568, 88 Stat. 1855, by section 412 of the
Education Amendments of 1976, Public
Law 94-482, 90 Stat. 2234, and by
Section 3 of Public Law 100-259, 102
Stat. 28, 28—-29 (20 U.S.C. 1681, 1682,
1683, 1685, 1686, 1687, 1688).

Title IX regulations means the
provisions set forth in this 10 CFR Part
1042.

Transition plan means a plan subject
to the approval of the Secretary of
Education pursuant to section 901(a)(2)
of the Education Amendments of 1972,
20 U.S.C. 1681(a)(2), under which an
educational institution operates in
making the transition from being an
educational institution that admits only
students of one sex to being one that
admits students of both sexes without
discrimination.

§1042.110 Remedial and affirmative action
and self-evaluation.

(a) Remedial action. If the designated
agency official finds that a recipient has
discriminated against persons on the
basis of sex in an education program or
activity, such recipient shall take such
remedial action as the designated
agency official deems necessary to
overcome the effects of such
discrimination.

(b) Affirmative action. In the absence
of a finding of discrimination on the
basis of sex in an education program or
activity, a recipient may take affirmative
action consistent with law to overcome
the effects of conditions that resulted in
limited participation therein by persons
of a particular sex. Nothing in these
Title IX regulations shall be interpreted
to alter any affirmative action
obligations that a recipient may have
under Executive Order 11246, 3 CFR,
1964-1965 Comp., p. 339; as amended
by Executive Order 11375, 3 CFR, 1966—
1970 Comp., p. 684; as amended by
Executive Order 11478, 3 CFR, 1966—
1970 Comp., p. 803; as amended by
Executive Order 12086, 3 CFR, 1978
Comp., p. 230; as amended by Executive
Order 12107, 3 CFR, 1978 Comp., p.
264.

(c) Self-evaluation. Each recipient
education institution shall, within one
year of February 20, 2001:

(1) Evaluate, in terms of the
requirements of these Title IX
regulations, its current policies and
practices and the effects thereof
concerning admission of students,
treatment of students, and employment
of both academic and non-academic
personnel working in connection with
the recipient’s education program or
activity;

(2) Modify any of these policies and
practices that do not or may not meet
the requirements of these Title IX
regulations; and

(3) Take appropriate remedial steps to
eliminate the effects of any
discrimination that resulted or may
have resulted from adherence to these
policies and practices.

(d) Availability of self-evaluation and
related materials. Recipients shall
maintain on file for at least three years
following completion of the evaluation
required under paragraph (c) of this
section, and shall provide to the
designated agency official upon request,
a description of any modifications made
pursuant to paragraph (c)(2) of this
section and of any remedial steps taken
pursuant to paragraph (c)(3) of this
section.

§1042.115 Assurance required.

(a) General. Either at the application
stage or the award stage, the Department
of Energy must ensure that applications
for Federal financial assistance or
awards of Federal financial assistance
contain, be accompanied by, or be
covered by a specifically identified
assurance from the applicant or
recipient, satisfactory to the designated
agency official, that each education
program or activity operated by the
applicant or recipient and to which
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these Title IX regulations apply will be
operated in compliance with these Title
IX regulations. An assurance of
compliance with these Title IX
regulations shall not be satisfactory to
the designated agency official if the
applicant or recipient to whom such
assurance applies fails to commit itself
to take whatever remedial action is
necessary in accordance with
§1042.110(a) to eliminate existing
discrimination on the basis of sex or to
eliminate the effects of past
discrimination whether occurring prior
to or subsequent to the submission to
the designated agency official of such
assurance.

(b) Duration of obligation. (1) In the
case of Federal financial assistance
extended to provide real property or
structures thereon, such assurance shall
obligate the recipient or, in the case of
a subsequent transfer, the transferee, for
the period during which the real
property or structures are used to
provide an education program or
activity.

(2) In the case of Federal financial
assistance extended to provide personal
property, such assurance shall obligate
the recipient for the period during
which it retains ownership or
possession of the property.

(3) In all other cases such assurance
shall obligate the recipient for the
period during which Federal financial
assistance is extended.

(c) Form. (1) The assurances required
by paragraph (a) of this section, which
may be included as part of a document
that addresses other assurances or
obligations, shall include that the
applicant or recipient will comply with
all applicable Federal statutes relating to
nondiscrimination. These include but
are not limited to: Title IX of the
Education Amendments of 1972, as
amended (20 U.S.C. 1681-1683, 1685—
1688).

(2) The designated agency official will
specify the extent to which such
assurances will be required of the
applicant’s or recipient’s subgrantees,
contractors, subcontractors, transferees,
OT successors in interest.

§1042.120 Transfers of property.

If a recipient sells or otherwise
transfers property financed in whole or
in part with Federal financial assistance
to a transferee that operates any
education program or activity, and the
Federal share of the fair market value of
the property is not upon such sale or
transfer properly accounted for to the
Federal Government, both the transferor
and the transferee shall be deemed to be
recipients, subject to the provisions of
§§1042.205 through 1042.235(a).

§1042.125 Effect of other requirements.

(a) Effect of other Federal provisions.
The obligations imposed by these Title
IX regulations are independent of, and
do not alter, obligations not to
discriminate on the basis of sex imposed
by Executive Order 11246, 3 CFR, 1964—
1965 Comp., p. 339; as amended by
Executive Order 11375, 3 CFR, 1966—
1970 Comp., p. 684; as amended by
Executive Order 11478, 3 CFR, 1966—
1970 Comp., p. 803; as amended by
Executive Order 12087, 3 CFR, 1978
Comp., p. 230; as amended by Executive
Order 12107, 3 CFR, 1978 Comp., p.
264; sections 704 and 855 of the Public
Health Service Act (42 U.S.C. 295m,
298b-2); Title VII of the Civil Rights Act
of 1964 (42 U.S.C. 2000¢ et seq.); the
Equal Pay Act of 1963 (29 U.S.C. 206);
and any other Act of Congress or
Federal regulation.

(b) Effect of State or local law or other
requirements. The obligation to comply
with these Title IX regulations is not
obviated or alleviated by any State or
local law or other requirement that
would render any applicant or student
ineligible, or limit the eligibility of any
applicant or student, on the basis of sex,
to practice any occupation or
profession.

(c) Effect of rules or regulations of
private organizations. The obligation to
comply with these Title IX regulations
is not obviated or alleviated by any rule
or regulation of any organization, club,
athletic or other league, or association
that would render any applicant or
student ineligible to participate or limit
the eligibility or participation of any
applicant or student, on the basis of sex,
in any education program or activity
operated by a recipient and that receives
Federal financial assistance.

§1042.130 Effect of employment
opportunities.

The obligation to comply with these
Title IX regulations is not obviated or
alleviated because employment
opportunities in any occupation or
profession are or may be more limited
for members of one sex than for
members of the other sex.

§1042.135 Designation of responsible
employee and adoption of grievance
procedures.

(a) Designation of responsible
employee. Each recipient shall designate
at least one employee to coordinate its
efforts to comply with and carryout its
responsibilities under these Title IX
regulations, including any investigation
of any complaint communicated to such
recipient alleging its noncompliance
with these Title IX regulations or
alleging any actions that would be

prohibited by these Title IX regulations.
The recipient shall notify all its students
and employees of the name, office
address, and telephone number of the
employee or employees appointed
pursuant to this paragraph.

(b) Complaint procedure of recipient.
A recipient shall adopt and publish
grievance procedures providing for
prompt and equitable resolution of
student and employee complaints
alleging any action that would be
prohibited by these Title IX regulations.

§1042.140 Dissemination of policy.

(a) Notification of policy. (1) Each
recipient shall implement specific and
continuing steps to notify applicants for
admission and employment, students
and parents of elementary and
secondary school students, employees,
sources of referral of applicants for
admission and employment, and all
unions or professional organizations
holding collective bargaining or
professional agreements with the
recipient, that it does not discriminate
on the basis of sex in the educational
programs or activities that it operates,
and that it is required by Title IX and
these Title IX regulations not to
discriminate in such a manner. Such
notification shall contain such
information, and be made in such
manner, as the designated agency
official finds necessary to apprise such
persons of the protections against
discrimination assured them by Title IX
and these Title IX regulations, but shall
state at least that the requirement not to
discriminate in education programs or
activities extends to employment
therein, and to admission thereto unless
§§1042.300 through 1042.310 do not
apply to the recipient, and that inquiries
concerning the application of Title IX
and these Title IX regulations to such
recipient may be referred to the
employee designated pursuant to
§1042.135, or to the designated agency
official.

(2) Each recipient shall make the
initial notification required by
paragraph (a)(1) of this section within
90 days of February 20, 2001 or of the
date these Title IX regulations first
apply to such recipient, whichever
comes later, which notification shall
include publication in:

(i) Newspapers and magazines
operated by such recipient or by
student, alumnae, or alumni groups for
or in connection with such recipient;
and

(ii) Memoranda or other written
communications distributed to every
student and employee of such recipient.

(b) Publications. (1) Each recipient
shall prominently include a statement of
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the policy described in paragraph (a) of
this section in each announcement,
bulletin, catalog, or application form
that it makes available to any person of
a type, described in paragraph (a) of this
section, or which is otherwise used in
connection with the recruitment of
students or employees.

(2) A recipient shall not use or
distribute a publication of the type
described in paragraph (b)(1) of this
section that suggests, by text or
illustration, that such recipient treats
applicants, students, or employees
differently on the basis of sex except as
such treatment is permitted by these
Title IX regulations.

(c) Distribution. Each recipient shall
distribute without discrimination on the
basis of sex each publication described
in paragraph (b)(1) of this section, and
shall apprise each of its admission and
employment recruitment representatives
of the policy of nondiscrimination
described in paragraph (a) of this
section, and shall require such
representatives to adhere to such policy.

Subpart B—Coverage

§1042.200 Application.

Except as provided in §§ 1042.205
through 1042.235(a), these Title IX
regulations apply to every recipient and
to each education program or activity
operated by such recipient that receives
Federal financial assistance.

§1042.205 Educational institutions and
other entities controlled by religious
organizations.

(a) Exemption. These Title IX
regulations do not apply to any
operation of an educational institution
or other entity that is controlled by a
religious organization to the extent that
application of these Title IX regulations
would not be consistent with the
religious tenets of such organization.

(b) Exemption claims. An educational
institution or other entity that wishes to
claim the exemption set forth in
paragraph (a) of this section shall do so
by submitting in writing to the
designated agency official a statement
by the highest-ranking official of the
institution, identifying the provisions of
these Title IX regulations that conflict
with a specific tenet of the religious
organization.

§1042.210 Military and merchant marine
educational institutions.

These Title IX regulations do not
apply to an educational institution
whose primary purpose is the training
of individuals for a military service of
the United States or for the merchant
marine.

§1042.215 Membership practices of
certain organizations.

(a) Social fraternities and sororities.
These Title IX regulations do not apply
to the membership practices of social
fraternities and sororities that are
exempt from taxation under section
501(a) of the Internal Revenue Code of
1954, 26 U.S.C. 501(a), the active
membership of which consists primarily
of students in attendance at institutions
of higher education.

(b) YMCA, YWCA, Girl Scouts, Boy
Scouts, and Camp Fire Girls. These Title
IX regulations do not apply to the
membership practices of the Young
Men’s Christian Association (YMCA),
the Young Women’s Christian
Association (YWCA), the Girl Scouts,
the Boy Scouts, and Camp Fire Girls.

(c) Voluntary youth service
organizations. These Title IX regulations
do not apply to the membership
practices of a voluntary youth service
organization that is exempt from
taxation under section 501(a) of the
Internal Revenue Code of 1954, 26
U.S.C. 501(a), and the membership of
which has been traditionally limited to
members of one sex and principally to
persons of less than nineteen years of
age.

§1042.220 Admissions.

(a) Admissions to educational
institutions prior to June 24, 1973, are
not covered by these Title IX
regulations.

(b) Administratively separate units.
For the purposes only of this section,
§§1042.225 and 1042.230, and
§§1042.300 through 1042.310, each
administratively separate unit shall be
deemed to be an educational institution.

(c) Application of §§ 1042.300
through 1042.310. Except as provided in
paragraphs (d) and (e) of this section,
§§1042.300 through 1042.310 apply to
each recipient. A recipient to which
§§1042.300 through 1042.310 apply
shall not discriminate on the basis of
sex in admission or recruitment in
violation of §§ 1042.300 through
1042.310.

(d) Educational institutions. Except as
provided in paragraph (e) of this section
as to recipients that are educational
institutions, §§ 1042.300 through
1042.310 apply only to institutions of
vocational education, professional
education, graduate higher education,
and public institutions of undergraduate
higher education.

(e) Public institutions of
undergraduate higher education.
§§1042.300 through 1042.310 do not
apply to any public institution of
undergraduate higher education that
traditionally and continually from its

establishment has had a policy of
admitting students of only one sex.

§1042.225 Educational institutions eligible
to submit transition plans.

(a) Application. This section applies
to each educational institution to which
§§1042.300 through 1042.310 apply
that:

(1) Admitted students of only one sex
as regular students as of June 23, 1972;
or

(2) Admitted students of only one sex
as regular students as of June 23, 1965,
but thereafter admitted, as regular
students, students of the sex not
admitted prior to June 23, 1965.

(b) Provision for transition plans. An
educational institution to which this
section applies shall not discriminate on
the basis of sex in admission or
recruitment in violation of §§1042.300
through 1042.310.

§1042.230 Transition plans.

(a) Submission of plans. An
institution to which § 1042.225 applies
and that is composed of more than one
administratively separate unit may
submit either a single transition plan
applicable to all such units, or a
separate transition plan applicable to
each such unit.

(b) Content of plans. In order to be
approved by the Secretary of Education,
a transition plan shall:

(1) State the name, address, and
Federal Interagency Committee on
Education Code of the educational
institution submitting such plan, the
administratively separate units to which
the plan is applicable, and the name,
address, and telephone number of the
person to whom questions concerning
the plan may be addressed. The person
who submits the plan shall be the chief
administrator or president of the
institution, or another individual legally
authorized to bind the institution to all
actions set forth in the plan.

(2) State whether the educational
institution or administratively separate
unit admits students of both sexes as
regular students and, if so, when it
began to do so.

(3) Identify and describe with respect
to the educational institution or
administratively separate unit any
obstacles to admitting students without
discrimination on the basis of sex.

(4) Describe in detail the steps
necessary to eliminate as soon as
practicable each obstacle so identified
and indicate the schedule for taking
these steps and the individual directly
responsible for their implementation.

(5) Include estimates of the number of
students, by sex, expected to apply for,
be admitted to, and enter each class
during the period covered by the plan.
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(c) Nondiscrimination. No policy or
practice of a recipient to which
§ 1042.225 applies shall result in
treatment of applicants to or students of
such recipient in violation of
§§1042.300 through 1042.310 unless
such treatment is necessitated by an
obstacle identified in paragraph (b)(3) of
this section and a schedule for
eliminating that obstacle has been
provided as required by paragraph (b)(4)
of this section.

(d) Effects of past exclusion. To
overcome the effects of past exclusion of
students on the basis of sex, each
educational institution to which
§ 1042.225 applies shall include in its
transition plan, and shall implement,
specific steps designed to encourage
individuals of the previously excluded
sex to apply for admission to such
institution. Such steps shall include
instituting recruitment programs that
emphasize the institution’s commitment
to enrolling students of the sex
previously excluded.

§1042.235 Statutory amendments.

(a) This section, which applies to all
provisions of these Title IX regulations,
addresses statutory amendments to Title
IX.

(b) These Title IX regulations shall not
apply to or preclude:

(1) Any program or activity of the
American Legion undertaken in
connection with the organization or
operation of any Boys State conference,
Boys Nation conference, Girls State
conference, or Girls Nation conference;

(2) Any program or activity of a
secondary school or educational
institution specifically for:

(i) The promotion of any Boys State
conference, Boys Nation conference,
Girls State conference, or Girls Nation
conference; or

(ii) The selection of students to attend
any such conference;

(3) Father-son or mother-daughter
activities at an educational institution or
in an education program or activity, but
if such activities are provided for
students of one sex, opportunities for
reasonably comparable activities shall
be provided to students of the other sex;

(4) Any scholarship or other financial
assistance awarded by an institution of
higher education to an individual
because such individual has received
such award in a single-sex pageant
based upon a combination of factors
related to the individual’s personal
appearance, poise, and talent. The
pageant, however, must comply with
other nondiscrimination provisions of
Federal law.

(c) Program or activity or program
means:

(1) All of the operations of any entity
described in paragraphs (c)(1)(i) through
(iv) of this section, any part of which is
extended Federal financial assistance:

(i)(A) A department, agency, special
purpose district, or other
instrumentality of a State or of a local
government; or

(B) The entity of such State or local
government that distributes such
assistance and each such department or
agency (and each other State or local
government entity) to which the
assistance is extended, in the case of
assistance to a State or local
government;

(ii)(A) A college, university, or other
post-secondary institution, or a public
system of higher education; or

(B) A local educational agency (as
defined in section 8801 of title 20),
system of vocational education, or other
school system;

(iii)(A) An entire corporation,
partnership, or other private
organization, or an entire sole
proprietorship—

(1) If assistance is extended to such
corporation, partnership, private
organization, or sole proprietorship as a
whole; or

(2) Which is principally engaged in
the business of providing education,
health care, housing, social services, or
parks and recreation; or

(B) The entire plant or other
comparable, geographically separate
facility to which Federal financial
assistance is extended, in the case of
any other corporation, partnership,
private organization, or sole
proprietorship; or

(iv) Any other entity that is
established by two or more of the
entities described in paragraphs (c)(1)(i),
(i), or (iii) of this section.

(2)(i) Program or activity does not
include any operation of an entity that
is controlled by a religious organization
if the application of 20 U.S.C. 1681 to
such operation would not be consistent
with the religious tenets of such
organization.

(ii) For example, all of the operations
of a college, university, or other post-
secondary institution, including but not
limited to traditional educational
operations, faculty and student housing,
campus shuttle bus service, campus
restaurants, the bookstore, and other
commercial activities are part of a
“program or activity”’ subject to these
Title IX regulations if the college,
university, or other institution receives
Federal financial assistance.

(d)(1) Nothing in these Title IX
regulations shall be construed to require
or prohibit any person, or public or
private entity, to provide or pay for any

benefit or service, including the use of
facilities, related to an abortion. Medical
procedures, benefits, services, and the
use of facilities, necessary to save the
life of a pregnant woman or to address
complications related to an abortion are
not subject to this section.

(2) Nothing in this section shall be
construed to permit a penalty to be
imposed on any person or individual
because such person or individual is
seeking or has received any benefit or
service related to a legal abortion.
Accordingly, subject to paragraph (d)(1)
of this section, no person shall be
excluded from participation in, be
denied the benefits of, or be subjected
to discrimination under any academic,
extracurricular, research, occupational
training, employment, or other
educational program or activity
operated b